SOUTHERN ENFORCEMENT OFFICERS GROUP

Metropolitan Police Sports Club, Chigwell Hall,

High Road, Chigwell, Essex

30th November 2007

Bob Moon opened the meeting by welcoming those in attendance and thanking Basildon District Council for hosting the event.  He explained that Jim Lynn, SEOG Chairman, had been unavoidably delayed and would be joining the meeting in due course.

Bob announced that due to unforeseen circumstances Councillor Tony Ball, the Deputy Leader of the Council and Cabinet Member for Planning at Basildon District Council, was unable to attend the meeting to give the welcoming address, however Neil Costen, Planning Enforcement Manager at Basildon, had kindly agreed to step in at short notice.

WELCOME ADDRESS

Neil Costen welcomed everyone to the meeting and gave an overview of the characteristics of the area covered by Basildon District Council, including having a population of 166,000 which occupies an area of 8500 hectares, the vast majority of which lies in the Green Belt.

Neil highlighted the challenging times ahead for the Council, specifically relating to its involvement in the Thames Gateway regional growth area, and the very high profile Dale Farm Traveller issue.  The latter having been the subject of nearly two dozen enforcement notices, at least ten planning applications, three local public inquiries and two Secretary of State decisions with the Council awaiting a third.  It is the intention of Basildon District Council that, should it win the Judicial Review due to be heard in the High Court in February 2008, they will proceed with what may well be the biggest Direct Action undertaken by any local authority.

Although it is subjects like Dale Farm that tend to hit the headlines, Neil explained that the Basildon Planning Enforcement Section still had to deal with approximately 500 complaints per year regarding all the usual issues so familiar to those attending the meeting.

Neil stated that he was pleased to see that so many planning enforcement colleagues had managed to find the time to attend as, having read the agenda for the meeting, he was convinced that everybody was in for an enjoyable and enlightening day.

Bob Moon thanked Neil for his welcoming address and introduced Linda Russell to the meeting.

LINDA RUSSELL – Planning Solicitor    -    “Curtilage Buildings and the GPDO”

Linda began by introducing Sharon Smith.  Sharon had been a senior planner at Suffolk Coastal District Council and had joined Linda’s practice six months ago.  Linda also gave an update on the situation regarding the recent fire at her offices in Colchester, and that she had relocated to new offices in Crouch Street, Colchester.  Flyers were available to members of the meeting giving contact information and details of courses available in the coming year.

Linda gave a general overview of Class E buildings; explaining the basic concepts regarding what constitutes development, the role of the Council, and she defined and gave examples of both Operational Development and Material Change of Use.  She went on to talk about different types of planning permission – express permission, and that automatically granted under permitted development.  It was the latter that would be the focus of her presentation.

Linda explained how the GPDO works and also how an Article 4 direction could be used to remove permitted development rights.  More detail was given to Class E of the GPDO and Linda gave examples of when and why permitted development would and wouldn’t apply.

Linda detailed issues relating to roofs, and specifically “unequal ridged roof” types.  She also explained that “monopitch” roofs had caused problems for some local authorities, and gave examples of how some Inspectors had interpreted the legislation.

Linda took questions from the group, including topics concerning cumulative building and the five metre rule; difficulties in defining what constitutes a curtilage; and how information gained using a PCN can be utilised.  General discussions resulted from her answers and from other aspects of her presentation.

Notes on Linda Russell’s presentation are on the website

Jim Lynn gave examples relating to some of the questions put during Linda Russell’s presentation.  He then thanked Linda for her presentation and her commitment to the group despite having to cope with difficult circumstances due to the fire at her offices.

Jim gave a special welcome to those attending a SEOG meeting for the first time and reiterated his thanks to all the speakers for supporting the group.

Jim announced that, although sponsor authorities had been found for the 2008 summer and autumn meetings, he was still on the lookout for an authority willing to take on the role for spring 2008.

Following the coffee break Jim introduced a new speaker to the group, Phil Williams.

PHIL WILLIAMS – Barrister    -    “TPO’s and their perceived nuisance”

Phil began by giving some background to his interest in the subject of his presentation.  He has a degree in Environmental Biology and spent a significant amount of time in the Caribbean and South America where he was able to enhance his interest in environmental issues.  A detour through the world of professional fighting led him to where he is today, dealing in criminal law.
Phil took the group through three examples of cases relating to trees and Tree Preservation Orders.  The first related to a protected tree which stood in shrinkable clay, which in turn then allegedly had an effect on a close-by property, Phil also explained how the nature of cracks in a building can indicate whether a tree has had an influence.  The case highlighted how insurance companies may attempt to have a protected tree removed, and the need to be aware of all the facts rather than to be “bullied” by such companies.  Phil went on to explain the finer points of the law regarding the pros and cons of removing trees which are the subject of TPOs.

The second example involved a parcel of land earmarked for development, but which had a protected tree which was obviously in the way (at least from the point of view of the developer).  As a result of the tree being removed, and the developer admitting to his reasons for doing so (subsequently looked upon as wilful damage), the case ended up in the Crown Court due to it being an “either way offence”.  A good defence enabled the defendant to “get away” with a £5,000 fine with £1,700 costs; small when considering there was no limit to the fine that could have been granted, or compared with the £20,000 possible in a Magistrates Court.  The defendant then expected to be granted planning permission within six months!  Phil pointed out however that nowadays the Proceeds of Crime Act would apply, which would maybe prevent a person from benefiting from planning permission as a result.

The third case related to a woodland site, again which was being eyed for development.  The local authority, having got wind of the developer’s intentions, decided that TPOs would be attached to those trees on the site which were not already covered.  However, due to the time taken for the local authority to put these in place, the developer took the opportunity to damage the trees to an extent where TPOs were considered irrelevant.  Unfortunately for the developer a tree which was the subject of a TPO was damaged by mistake, and he was subsequently prosecuted for that.

Questions from members of the group resulted in general discussions regarding different aspects of the use of TPOs, and when and why protected trees could be removed.

Notes on Phil Williams’ presentation are on the website

Jim Lynn provided information on various aspects of TPOs and thanked Phil for his presentation, he then invited general questions from the group.

A question was asked about extensions being added to properties that were considered “substantially completed”, and whether the properties benefited from PD rights.  Also whether a property had to have been occupied before it was able to be extended.  This resulted in discussions amongst the group, with Linda Russell explaining that a property probably doesn’t have to have been occupied to benefit from PD rights, particularly as the issue of “substantially completed” is the one that has been the focus of cases in the past and would therefore probably take precedence over it.

There were also general discussions about the inclusion of information onto the Land Charges Register when Notices are issued; and regarding Class E structures that may or may not be Class A.

LUNCH

Jim Lynn welcomed and introduced Andy Kirby to the meeting.

ANDY KIRBY – Senior Planning Inspector (retired)    -    “The Payne of getting the Enforcement Notice Correct”

Andy began by explaining the reason behind the title of his presentation, which would also go some way to proving to the group that he could actually spell correctly!  It was a reference to Payne v NAW & Caerphilly CBC (2007), a case which involved a Notice being annulled due to the Miller-Mead test (which requires a sufficient degree of clarity).  The Inspector went along with Carnwath’s intentions relating to a Notice failing to comply with s173 by stating that the requirements of the Notice, although explained, were not done so properly and clearly.

Andy emphasised the importance of wording a Notice with precision as ambiguity by local authorities can of course lead to many problems, for example asking for compliance “immediately” is not adequate, the request has to have a specific timescale.

Andy gave an example of a case where the wording of a Notice regarding a material change of use caused confusion as to exactly what issues were being addressed, and which parts of the site were being referred to.  Examples were also given involving pre-Payne Notices that, if they were to be issued now, may well fall foul of the Payne judgement.

The examples given, and questions taken by Andy from members of the group, generated detailed discussions which helped to highlight the need to clearly state the requirements on the Notice, and to ensure such requirements are consistent with the allegations.  Andy referred to case law to emphasise his points, and to indicate how to avoid clutter in the wording of a Notice.

Notes on Andy Kirby’s presentation are on the website

Jim thanked Andy for his informative presentation and reminded delegates to show respect to the final speaker by remaining for the rest of the meeting.

Following the tea break Jim introduced David Whipps to the group and thanked delegates for remaining for the final presentation.

DAVID WHIPPS – Consultant Planning Solicitor    -    “What constitutes a breach of Planning Control?”

David began by explaining that he is both “poacher and gamekeeper” as he works against, and on behalf of, local authorities.

He emphasised that every case dealt with by enforcement officers is different, and warned against falling into the trap of making basic errors.

David gave and explained definitions of both operational development and material change of use, and of what constitutes breaches of planning control.  He then went on to provide more detail in these areas, giving specific examples to illustrate his points, and highlighting that “size, permanence and physical attachment” are important when assessments and decisions are considered.

David covered the importance of trailing through both the GPDO and the Use Classes Order to ensure accuracy, and how the issue of “de-minimus” can be considered differently from one local authority to another.  He also emphasised that any consideration of “incidental” has to include an element of reasonableness, both for and against the potential contravener.

David explained how defining what is the primary use of land is a good starting point when deciding on material change of use, and how any mixed or composite use may create problems during the decision making process.  Once the primary and ancillary uses are established, as well as the planning unit, then other aspects such as intensification can then be given consideration.

David concluded by including some specific elements to consider when deciding whether an issue constitutes a breach of planning control and emphasised that, although planning enforcement can be a difficult job, the success of individual cases relies heavily upon the quality of the initial investigation.

Notes on David Whipps’ presentation are on the website

Jim Lynn contributed to the examples of how to assess whether a material change of use of land exists, and thanked David for an in-depth and interesting presentation.

Jim announced that there had been an initial response to his request for a sponsor for the spring 2008 meeting but this was still to be confirmed, further details will be distributed in due course.  He thanked all the speakers and delegates for a very interesting and constructive meeting and looked forward to seeing everybody at future meetings.

