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Introduction

Purpose of my presentation this afternoon is to consider and review the statutory provisions and case law that deal with the question of whether a planning permission has been lawfully implemented, having regard to the issue of whether a developer has carried out development in accordance with the planning conditions attached to a permission, particularly pre-conditions, i.e. conditions requiring something to be carried out before development commences.

Such conditions are very common in outline consents, reserved matters approvals and also full planning permissions.  It is often difficult to ascertain whether development has been lawfully commenced and the permissions therefore implemented lawfully.  A variety of problems arise both for developers and for local planning authorities – not least whether enforcement action may be taken and whether it is expedient in any event.

Statutory Provisions

Section 91 of the 1990 Act states that every planning permission shall be granted subject to a condition requiring development to be begun within 3 years beginning with the date on which the permission is granted or such other period whether longer or shorter as the local planning authority  may direct.
Development is deemed to have begun on the earliest date on which any ‘material operation’ as defined in section 56 of the 1990 Act is carried out.
Section 92 of the 1990 Act states that any outline permission (consisting in or including the carrying out of building or other operations) shall be granted subject to conditions that:
(a)
application for the approval of reserved matters must be made not later than three 
years; and
(b)
the development must be begun no later than:


The expiration of two years from the final approval of the reserved matters or, in the 
case of approval on different dates, the final approval of the last such matter to be 
approved

If planning permission is not implemented within the timescales set by such conditions, then the permission will lapse.  It is therefore important to ensure that development has commenced within the timescale set by the appropriate conditions.

The Whitley Principle

Established principle that in order for operations to amount to the commencement of development under a planning permission those operations must be authorised by the permission in question, read together with its conditions.
In general, operations carried out in breach of condition cannot be relied upon as material operations capable of commencing the development within the meaning of section 56(2) and (4) of the 1990 Act.

This principle has been around for a long time, see:   Etheridge v Secretary of State for the Environment [1984] 48 P & CR 35 and Oakimber Limited v Elmbridge BC [1991] 62 P & CR 594.  However, the principle has been most clearly set out in the case of Whitley & Sons v Secretary of State for Wales and Clwyd County Council [1992] 64 P& CR 296.
Lord Woolf:
“As I understand the effect of the authorities to which I am about to refer, it is only necessary to ask a single question; are the operations (in other situations the question would refer to the development) permitted by the planning permission read together with its conditions?  The permission is controlled by and subject to the conditions.  If the operations contravene the conditions they cannot properly be described as commencing the development authorised by the permission.  If they do not comply with the permission they constitute a breach of planning control and for planning purposes will be unauthorised and thus unlawful.  This is the principle which has now been clearly established by the authorities”

The consequence of the principle is that if a developer carries out development in breach if pre-conditions, e.g. prior to having received all the approvals that it requires from the LPA pursuant to conditions attached, then the development carried out will be unlawful. If it is, then it will not result in the implementation of the planning permission, notwithstanding the fact that material operations have been carried out.
Not quite that simple
Within the case of Whitley itself, however, the situation is made somewhat complex by an exception to the principle.

It was held that so long as the developer applies before the deadline for the outstanding approval or approvals and those approvals are given (either by the LPA or Secretary of State on appeal) after the deadline, thereby preventing enforcement action from being taken, work done before the deadline in accordance with the scheme ultimately approved can amount to the lawful commencement of development.  In such circumstances the permission will have been lawfully implemented.
The reason the Court gave for this exception was that the developer could do everything in its power to obtain approval of all pre-conditions, but if the LPA decided to drag its feet and not deal with the applications promptly, then the developer could be placed in a situation where the permission lapses through no fault of their own.  The exception enables developers to commence development in advance of satisfying pre-conditions, whilst the outstanding matters are determined by the LPA and if necessary, on appeal.

Other exceptions

After Whitley a number of decided cases sought to widen the exception, for example see:

Daniel Platt Limited v The Secretary of State for the Environment [1997] PLR 73

R v Flintshire County Council, ex parte Somerfield Stores Limited [1998] P & CR 336

Agecrest v Gwynedd County Council [1998] JPL 32

These case concerned situations where there had been a course of dealings between a developer and a LPA which allowed a relaxation or informal variation of the conditions attached to the permission in question.  This line of authority was reviewed in Leisure Greta Britain plc v Isle of Wight Council [1999] 80 P & CR 370.

Keene J observed:

“This case raises once again the thorny issue of whether and in what circumstances development under a planning permission can be said to have begun as the result of work carried out in breach of a condition on that permission”

He concluded that;

“There may be cases where the Courts conclude that an exception should be made to the general principle, but if so, that should be on a clearly identifiable basis and not simply because the Court considers it unfair on the merits to apply the general principle”

The clear indication therefore was that although the Courts would still recognise that certain exceptions could apply, they would not be allowed easily.
The Powergen Case

Provided some guidance on the interpretation of pre-conditions.  The condition concerned read:
“2
Detailed plans and particulars for siting, design, external appearance and means of access to the development and the landscaping of the site shall be submitted to and approved by the City Council as the LPA before the development is begun and shall have regard to: [various matters]”

The question arose as to whether on a true construction it was a requirement of Condition 2 that all reserved matters be approved before any part of the development could begin.  The question was of importance because Powergen had obtained reserved matters approval for part of the site, for use as a food store, they had not submitted or received approval for reserved matters in relation to the remainder of the site.
Powergen submitted that:

· It was not a requirement of the planning permission that the whole site had to be developed in one stage, or even that the whole site had to be developed

· The development was to comprise discrete elements, including a large food store which had received reserved matters approval

· In addition other conditions in the outline consent expressly contemplated the possibility of the development being undertaken in phases

· It was also commercially unrealistic to require all the details of the site given its size (15 hectares), to be finalized, submitted and approved before permitting any part of the development to begin

It was unreasonable to demand the finalising of details of, for example office buildings, as a pre-condition of being permitted to commence development on the food store, when it had not even found occupiers for the office buildings.  To require expenditure on the preparation of the detailed design of the offices on a speculative basis made no commercial sense.
Dyson J, dealt with those submissions robustly:

“In my view, the literal and natural interpretation of Condition 2 is that it requires all details to be submitted before development can begin.  This interpretation does not require the addition of any words.  The natural meaning  of ‘the development’ is all the development which is the subject of the application, and the natural meaning of ‘the site’ is all the site which is the subject of the application”
The Judge also rejected the submission that it was unreasonable and commercially unacceptable to require submission of all details before starting work.  If the developer had been unhappy with the Condition than at any stage they could have submitted an application under section 73 to vary, so as to allow for the phased development of the site.

The fact that such a mechanism existed meant that it was not appropriate for a developer and the LPA to informally waive or vary any conditions attached to a permission, including pre-conditions requiring submission of matters prior to work commencing.  The planning system acts in the public interest and if the proper procedures are not followed, members of the public and interested third parties would be unable to know precisely what the position was in relation to the permission nor would they have the opportunity to be consulted upon and make representations in respect of any proposed variations.  Powergen were therefore not entitled to rely upon representations made by the Council which Powergen considered authorised the development of the site on a phased basis.
The Henry Boot case

The Court of Appeal returned to the question of the interpretation of pre-conditions.
Complex planning history as follows:
· Outline pp granted 2 August 1995 for residential development (315 dwellings on a 13 hectare site) subject to the then statutory time limit conditions from the 1990 Act prior to amendment by the Planning and Compulsory Purchase Act 2004 (i.e. approval of reserved matters to be made within 3 years and development to be started within 5 years of the date of the outline application or 2 years from the final approval of reserved matters, whichever was the later)
· Number of conditions precedent to the commencement of development relating to access, foul sewerage and surface water, landscaping etc.
· Reserved matters approval (also subject to various pre-conditions) was granted on 5 December 1995

· Development started in January 1996 but without compliance with several of the pre-conditions

The LPA were fully aware of the position.  Although various matters were submitted and approved over the next few years, a number of matters remained outstanding – no enforcement action was taken.  Furthermore, officers were clearly of the view that the outline planning permission had been lawfully implemented and they even relied upon that stance when recommending approval of a revised planning application for the development of the site.
A competing housebuilder threatened judicial review.  The LPA sought legal advice which confirmed that the development had been carried out in breach of conditions and that the development was unlawful.  By this time Henry Boot had built 63 houses and a number of estate roads – all of which were unlawful.  They were told to cease any further development of the site and were threatened with enforcement action if any further works were carried out.
The developer had understood that the permission had been lawfully implemented – a position which appeared to have been accepted by the LPA.  Which had now changed its mind.  Given that the outline permission would lapse in August 2000, if lawful commencement had not occurred by that stage, Henry Boot had no option but to submit details on all outstanding matters.  If approved then they would fall within the exception to the Whitley principle – unfortunately they were refused.  Applications pursuant to section 73 to extend time within which the development could be commenced were also refused.
Henry Boot sought the assistance of the Court.  They asked for a declaration that notwithstanding the terms of the pre-conditions, they were entitled to develop the site on a phased basis and that the LPAs conduct was a clear indication of an acceptance of that position.
High Court
Sullivan J applied the Powergen case and said that the conditions should be interpreted within their natural meaning.  Neither the outline consent nor the detailed approvals including specific phasing conditions  of the kind permitted by section 92(5).  All details should therefore have been submitted prior to the commencement of any development on site.
Also despite the position adopted by the LPA initially, Henry Boot could not benefit from the Whitley exception because although applications had been made to regularise the situation in respect of the outstanding matters, those applications had been refused by the LPA and appeals not pursued.  Accordingly, there was no prospect of those applications being approved and therefore the Whitley exception would not arise.
Sullivan J had little time for arguments that there were other exceptions to the Whitley principle, including informal arrangements or agreements between a developer and a LPA (as relied upon in the Agecrest case).  Sullivan J agreed with Dyson J in the Powergen case, pointing to the comprehensive nature of the planning code which allowed developers to make use of section 73 to vary conditions, if they considered such action was required.  Emphasis was placed on the need to follow the statutory planning code in order to ensure that the interests of all parties, neighbouring residents, landowners, statutory bodies and the Secretary of State are all taken into account at the appropriate stage. Sullivan J stated:
“It is important at all times to remember the public nature of town and country planning.  It is not a matter for private agreement between developers and LPAs”

Court of Appeal
Henry Boot, now throwing good money after bad, appealed to the Court of Appeal.  They agreed with Sullivan J, placing once again a great deal of emphasis on the public nature of the planning system and the need to ensure that third party and members of the public interests are protected.  However, some residual flexibility remained it seemed.  Keene LJ stated:

“The scope, therefore, for waiver by non-statutory means of the need to comply with a condition must be extremely limited.  That is so, whether one is concerned with an alleged waiver of a condition in total or with an allegation that the LPA has allowed development to take place in a phased manner, contrary to a condition.” 
The Hammerton Case

In this case, LUL sought to persuade the Court that it could consider a breach of condition to be so minor so as not to lead to a lapse in planning permission.  Ouseley J preferred to pose the question as to whether it would be irrational for an LPA to enforce against the carrying out of an entire project, in other words what is the breach of planning control?  Is it expedient to enforce?
This approach was supported By the Court of Appeal in R (on the application of Prokopp) v London Underground Ltd [2004] 1 P & CR 31.
The Hart Aggregates Case

Planning permission had been granted in 1971 for the extraction of limestone subject to a  restoration condition.  Over 30 years later it was argued that the condition being a condition precedent had not been complied with, development which took place in breach of the condition was unlawful, the extraction which began in1971 did not commence the consented  development and accordingly the permission had lapsed in 1976.
The condition concerned was as follows:

“10
The worked out areas shall be progressively backfilled and the areas restored to levels shown on the submitted plan or to a level to be agreed by the LPA in accordance with a restoration scheme to be agreed by the LPA before extraction is commenced”
It was held (Sullivan J) providing a more liberal and flexible approach to the law, that the condition had been complied with but that it was not in fact a condition to which the Whitley principle applied in any event 
Furthermore, even if it had been found that the condition was a condition precedent of the kind to which the Whitley principle applied, the Sullivan J concluded that there had been an effective implementation of the permission.  This conclusion was reached on the basis that there having been extraction operations for some 34 years and the restoration scheme required by the condition having been overtaken by restoration provisions in later permissions, it would have been ‘both irrational and an abuse of power’ for enforcement action now to be commenced, applying the rationale from Hammerton and Prokopp, that the irrationality of enforcement action should be examined so ensuring that ‘a judge-made principle is not applied inflexibly so as to produce results which defy common sense and serve no useful planning purpose’.
The overall position

Works that have been undertaken in breach of an operative planning condition (of whatever type) and hence are in breach of planning control, cannot be taken as works pf ‘material development’ for the purposes of section 56(4) unless they fall into essentially five categories:
(1)
where developers have clearly done all they could do to meet the condition (Daniel Platt Limited);
(2)
where approval has subsequently been given so that work done before the deadline was made lawful (Whitley);

(3)
where the LPA agreed that the development could commence without full compliance with the relevant condition BUT the scope for waiver by non-statutory means of the need to comply is extremely limited, whether in a case of an alleged waiver of a condition in total or an allegation that the LPA has allowed development to take place in a phased manner, contrary to condition (Henry Boot);
(4)
where the condition had in substance been complied with but the formalities including a written notice of approval, had not been completed before work started (Flintshire County Council);

(5)
it would be irrational or an abuse of power for the LPA to issue an enforcement notice in the circumstances – then the works relied upon would be effective to have commenced development (Hammerton and Prokoff).
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