Anti-social Behaviour Act 2003, Part 8 - HIGH HEDGES

WEBSITE

The statutory instrument can be found on the web under http://www.legislation.hmso.gov.uk/acts/acts2003/20030038.htm

The ODPM’s website can be accessed by going to www.odpm.gov.uk/treesandhedges  and selecting the first item - 'Trees and problem hedges: an overview'. Links will be found at the foot of the text to the documents mentioned below.

The Regulations consultation paper 'High hedges consultation - Implementing Part 8 of the Anti-Social Behaviour Act' can be found at - http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_028044.pdf 

The Guidance consultation paper 'High hedges complaints - Prevention and cure' can be found at -

http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_028043.pdf 

The deadline for responses for the above consultation was 30 June 2004. The Regulations and Guidance will be finalized by the ODPM, and the Regulations will further have to be approved by Parliament before they come into force.

BRE GUIDELINES

The Guidelines 'Hedge height and light loss', prepared by BRE, have recently been reviewed and updated. The 2004 version is now available on the ODPM’s website at - http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607970.pdf . 

It will soon be available in hard copy (ISBN 1 85112 707 0 - Price £6.50) from Office of the Deputy Prime Minister Publications, PO Box 236, Wetherby, LS23 7NB. Email: odpm@twoten.press.net Tel: 0870 1226236, Fax: 0870 1226237.

The ODPM do not express a view as to which Council Unit should deal with High Hedges.  However the following are some reasons for Environmental Health or Planning to take on the responsibility for administering the complaints system. 

Environmental Health

· High hedges may be considered a nuisance (though not a statutory one).
· There are no provisions in the Act which relate directly to EH work.  However, could be involved in any multi agency approach to anti social behaviour orders which are included in the Act.
· General provision in the Public Health Act 1936 apply so as to give the owner the right to comply with a remedial notice even if under their contract, the occupier might have sole responsibility for maintaining the hedge.
Planning

· ODPM’s Urban Policy Unit took responsibility for these provisions and not DEFRA’s Nuisance Policy Team.

· Preventing hedge problems – designing them out (eg sight lines, landscaping, boundary treatments) need to be taken account of when assessing development applications.

· Action hedge height  2m and over.  Parity with needing planning permission if a

proposed wall or fence is over 2m

· Not a planning application but for all intense purposes follows an application process and where a fee is charged.

· Should not normally publicise high hedge complaint as they do with planning applications as unlikely to be wider neighbourhood issues.  However, exception possibly when covered by a TPO situated in CA or on front of property and is a feature of street scene. Planning, as standard practice, publicise development applications, so system set up.

· May need to consult with specialist organisations or individuals whose expert opinion will inform decision on complaint eg. English Heritage where affecting a listed building, arboricultural, ecological or landscape advice (DC normally consult similar for planning applications, so system already set up)

· It appears to mimic what planning appeal inspectors do – impartial arbitrators, listen to both sides giving opportunity to put their case forward, then decide

· Remedial works – what would provide relief for complainant, then step back to consider impact of proposal on other parties and on local setting – strike a balance.  Amenity is taken into account for TPO/development applications so same principles apply.

· Implications for Town & Country Planning Act 1990 as Remedial Notice overrides provisions of TPO’s and CA requirements.

· Decision letter sent including rights of appeal – like in a planning decision.

· Officer or committee decision – private matter so should be dealt with by officers.  A sub-committee of council may wish to decide those that raise wider neighbourhood issues or are locally sensitive – mimics DC

· Council as a party to the complainant – must be considered by committee or officers who do not have responsibility for managing the land or trees in question – to avoid conflict of interest – similar to planning probity issues for TPO’s

· Delivering remedial notices and decision letters – similar to serving of TPO’s, which are also recorded as a land charge.

· Notice should include failure to comply result in prosecution/fine and Council could also enter the land, carry out works required and recover expenses reasonably incurred – similar to planning enforcement?

· Owner may wish to remove hedge completely – would need to advise as may need to then follow procedures under TPO, CA, Hedgerow Regs, planning conditions.

· Hedgerow Regulations 1997 although under Environment Act 1995 are dealt with normally by Planning Department’s – easier to keep all hedgerow legislation in same Unit/Department.

· Appeals dealt with on behalf of ODPM by Planning Inspectorate

· Appeals – written reps, may be informal hearings, conducted in accordance with the spirit of Town & Country Planning (Hearing Procedure) (England) Rules 2000.

