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The Polluter Pays

‘The Polluter Pays Principle’ requires the cost of environmental damage, including the administrative cost of the system, be borne by the person responsible for that damage. Art 130r Treaty of Rome 1957 - Principles of Environmental Law
Like it or not Parliament has decided that it is not an offence to develop without planning permission. Consequently the planning enforcement officer’s job is not the ‘jobs worth’ role of ensuring that all development has planning permission, but the more complicated, if more rewarding, one of preventing and remedying environmental harm. Apart from the job satisfaction offered by this greater goal, another benefit of this more complex planning process, with all its checks and balances, is that it is near impossible for anyone to become the innocent victim of an effective enforcement notice. This should give us confidence to take the opportunity, when provided, to make the Polluter Pay for his wrongdoing.

Planning enforcement is full of myths about negotiation, regularisation, and last resorts. No value is added to the environment by the grant of planning permission and no value is added to development, except for the benefit of the developer.  If developers choose to forego that benefit, there are causes more deserving of scarce public resources than enforcement officer time spent trying to persuade them otherwise. Negotiation is not the job of an enforcement officer. Planning is a public process and development control, especially negotiation towards planning permission must be open and accessible. For a number of reasons, not least the protection of the individual, Enforcement cannot be accessible. The Job of an enforcement officer is to enforce the remedy of harm when developers choose not to use the proper planning process. If an enforcement officer enters into negotiation at best he achieves the least acceptable development at worst he brings into question the integrity of the planning process.

If an unauthorised development causes no harm let it be. If it is unacceptable, then consistent with the principles of environmental law and management of the public purse, progress as efficiently as possible to the stage where the polluter pays to put it right. Because the enforcement process is inherently slow, it is impossible to get to the end before a developer genuinely willing to put things right on a voluntary basis has not done so already. In the event that you are wrong, the worst that can happen is that planning permission is granted under s177 rather than s70 and, provided you have been open and thorough in your dealings, the developer is the only person who can be blamed for taking this more convoluted route.  The consequences of not taking action when it is required are far more damaging.

The purpose of an enforcement notice is:

1. To identify the harm caused by unauthorised development;

2. To identify the steps required to remedy/alleviate that harm;

3. To warn the owner/persons with an interest that they may be prosecuted if they do not take those steps; and 

4. To give the owner notice of the local authority’s intention to take those steps if he does not do so. 

This provides two opportunities to make the polluter pay:

1. Remedial Action – Remedy of the harm with the minimum delay should be the authority’s first consideration.  S178 empowers the l.p.a. to enter the land and take the steps required by the enforcement notice, at the landowner’s expense, as if he had contracted them to do so.  Thus guaranteeing a remedy and ensuring the cost is borne by the person responsible.

2. Prosecution is a mechanism for punishing offenders in the form of Fines, Costs and Compensation. There is little point in prosecuting someone who is unlikely to re-offend, whose punishment is unlikely to deter others from offending and whose fine and costs are likely to be less than the price of the action. Planning enforcement is not about punishment for its own sake.

Both these remedies are consistent with another principle of environmental law the ‘Preventative Principle’. This principle requires forward thinking solutions, based on the presumption that prevention is better than cure.  Unauthorised development means that either the l.p.a.’s public information system has failed and an unfortunate developer has acted in ignorance, a scenario normally remedied within minutes of the enforcement officer’s visit. The alternative is that, for whatever reason, a developer has chosen the unlawful route. The proper and effective use of enforcement tools, including remedial action and prosecution, will render that unlawful route less attractive. There is no more effective deterrent than knowing there is a real possibility that you may have to stand and watch your development being undone and have to pay for that privilege. Most people know that development needs planning permission and would not dream of investing hard earned cash without it. We can save a lot of time, trouble and heartache by deterring the few who might otherwise choose to buck the system by taking effective enforcement action when it is required. 

Conclusions

An Enforcement Notice is notice of a decision – The start of a process not the end.  Without giving effect to that decision through remedial action and/or prosecution the process is worthless.

Use enforcement tools effectively and harm can be remedied at the wrongdoers expense. We might even deter developers from developing without planning permission in the first place.

Nigel Wicks BTP, Dip Law, MRTPI Chartered Town Planner
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Statutes and Guidance:

Art 130r Treaty of Rome 1957 - Principles of Environmental Law  

Town and Country Planning Act 1990 

Powers of Criminal Courts Act 1973 - s35 Compensation Orders

PPG18 – Enforcement of Planning Control

Scottish Planning Advice Note 54 1999

Cases: 

Debenham v The Metropolitan Board of Works [1880] QBD 113 - COSTS (Direct Action) 

R v Chiltern DC ex parte Dyason [1997] EGCS 147 - DIRECT ACTION (Appeal Pending)

Harborough DC v Wheatcroft & Son Ltd [1996] EGCS 90 - DIRECT ACTION (Possibility of planning permission)

Hammond v Maldon D.C. Colchester County Court 5 April 2002 - Mr Justice Mitchell - DIRECT ACTION (Duty of Care) 

R on the application of (1) NAYLEY MITCHELL (2) JOHN HEARNE) v HORSHAM DISTRICT COUNCIL (2003) [2003] EWHC 234 Admin QBD Administrative Court (Forbes J) 14/2/2003 - DIRECT ACTION (Human Rights) 
R v ELMBRIDGE BOROUGH COUNCIL, EX PARTE ACTIVEOFFICE LTD (1997) QBD Crown Office List (Schiemann LJ, Mitchell J) 27/11/97 - PROSECUTION (Reasonable) 

Kingsley v Hammersmith and Fulham London Borough Council (1991) 62 P & CR – PROSECUTION (Advertisements)
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