Making the Planning Inspector your best friend

SEOG Conference, March 2004

A D Kirby, Principal Planning Inspector

Overview

Pre event preparation by Inspector

The EN and the grounds of appeal

Gathering, preparing and presenting evidence

Disclaimer:

My views not the official views of the Planning Inspectorate

Chatham House Rules apply

Comments made are to help not criticise. The workload and sometimes conflicting demands on an enforcement officer are well recognised. Been there and got the T shirt!

Inspector’s Preparation

Allocations - time is of the essence

Normal allocation for enforcement casework involves 1 day preparation which includes reasonable travel to the venue. For a one day inquiry a decision writing allocation of 3 days is given, incrementing by 2 days for each extra day of inquiry. Written Reps allocation is one day to prepare and write decision. We get the file about 10 days - 2 weeks before the event but pressure of other work means it is a luxury to be able to look at it much before the event.

Make the key points easy to find and keep documents short

We need to get to the heart of the matter very quickly. We only need to know what we need to know – which is often less than you think! Sometimes it is also more than you think or not quite what you think. So try and think yourself into our position.

What is alleged and what steps are required by when?

This should be clear from the face of the notice. It is our starting point. We will also be keeping a weather eye open for errors, misdescriptions, etc and will form a quick, but initial, view as to whether they are correctable.

What did/does the site look like?

You know, we don’t. This can be central to an understanding of the issues. Photographs are most helpful. Saves us from misunderstandings and surprises.

What are the grounds of appeal and their essence?

What is the LPA response on each?

What are the main issues on each?

We will form a preliminary view of the legal position and the planning merits. For the latter, in particular, much may depend on what we see at the site or as arguments are developed at the H or I. The more you can help us to do this the better.

At the beginning … the EN

Get this right and it saves a lot of hassle later.

Use model forms

Most LPAs do, but some don’t. The model forms are clearer and easier to follow than the old ‘schedule’ type. Less scope for errors. We are much more familiar with them and so it is easier for us at the start and also if making corrections or variations.

Regulation 4 (ENAR 2002)

The EN should indicate all policies and proposals which are relevant in the reasons for issue. This is not an excuse for the kitchen sink. If there are general as well as specific DP policies that touch on the matter, go for the specific. Too often I get the answer ‘yes’ to the question, ‘out of the 10 policies mentioned is it just Policy x that is the key one?’

Reasons why it is expedient to issue EN. Circ 2/02 Annex 1 para 2 says it should indicate whether or not the reasons are only for the purpose of remedying an injury to amenity. The importance of doing this relates to ground (f) and the difference identified in s173(4)(a) and (b). If the reasons are more than injury to amenity – urban design policy for e.g. – then it is no answer on ground (f) if the appellant offers changes designed to remedy injury to amenity.

Other points on ENs

Para of s171A(1) that applies - (a)/(b)

s173 says that the EN “shall state” – if it doesn’t there is technically a nullity. If it is clear from the rest of the EN whether it is BoC or ops/mcu then we take the view that it is correctable.

Allegation

Make clear if alleging mixed use and include all components (C10/97, Ann 2 para 2.10)

Mixed use as a dwelling and ... Approach it from the planning unit – house and garden.

If the allegation refers to a number of activities make clear if other uses/activities cited are ancillary or primary.

If refer to previous lawful use get it right. You don’t have to refer to a previous use. Don’t refer to agriculture if there was no agricultural use previously.

Siting/stationing caravans is not a use of land. They are there for a purpose – display for sale, residential, storage, agriculture.

If a temp PP has come to an end and there has been cessation of the use. The breach is not a material change of use – that took place when the temporary permission was given and there was no mcu when it expired. It is a breach of condition. We can correct provided the appellant has addressed the right issue  but why not save us the bother.

Requirements

Tie in to allegation - no loose wording, make sure they match.

Only under-enforce if that is intended. The effect of s173(11) will be to grant PP for the bits that could have been enforced against but were not.

No ‘schemes to be agreed’ or requirement to submit a Planning Application – these leave the EN open ended and therefore imprecise. See Kaur v SSE [1989] EGCS 142.

The EN is required to state a period for compliance, ‘immediately’ or ‘forthwith’ are not periods of time and are unlikely to be correctable.

Steps cannot require the resumption of previous use. This is excessive. They can require the site to be made into a condition that would enable a previous lawful use to be resumed.

No improvements over original condition of site. This would not be remedying the breach but going further and therefore excessive.

No imprecision - ‘clean and tidy condition’ is an example of imprecision – it requires the exercise of subsequent judgement by the LPA. It is not imprecise to require the site to be returned to its condition before the breach took place providing the appellant was in a position to know what that was.

Remember Murfitt v SSE [1980] JPL 598 and Somak Travel v SSE & LB Brent [1987] JPL 630. Operational development or works not constituting development can be removed in a MCU allegation provided they have facilitated or been part and parcel of the MCU.

Residual lawful rights and Mansi saving.

Grounds of appeal

Some common mistakes by the appellant

(b)/(c) get confused. One is fact and the other is interpretation of fact.

(f) argued when it is really (a) – in effect seeking to have something remaining with planning permission or arguing planning merits.

(c) argued when it is (f) – e.g. ops elements included in MCU allegation or requirements.

‘hidden grounds’ if they are there we cannot ignore them. These often arise from relatively minor comments in the appellant’s grounds or statement. They hint at rather than clearly state matters which fall under another ground which may not have been appealed.

Deal with these head on, in the right place and feed in the correct answer

Offer corrections and variations if the appellant has a good point

LPA evidence - general

Describe site and put it in context - plans and photos

This helps us to quickly grasp the setting, surrounding development and overall location of the site as well as conditions on the site itself. Site might not be easily seen from a pre-event site visit. It may overcome the need to halt the inquiry for a SV.

Tell us what the site was like before the alleged development took place

It helps us get a clear perspective on the extent and nature of the change.

Set out case in the logical order of:

Nullity, invalidity, (e), (b), (c), (d), (a), (f) & (g). That is how we approach the decision in writing it up and evaluating the evidence.

No late documents - Inspector needs to be prepared, threat of costs

Don’t forget summary proofs.

Gathering evidence

Plenty of photographs - viewpoints & dates

Include the bits where nothing taking place. How often is the appellant’s answer that the LPA didn’t look at that part of the site. Think about the questions someone will have coming new to the site 10 years down the line.

Clear and detailed site visit notes

Dated and signed.

Annotate site plans, note areas of ‘nothing’.

Note if pre-arranged or unannounced.

Send copy to ‘appellant’ and note fact (applies to meeting notes also) – gives opportunity to dispute at the time. Avoids some dispute later. Appellant can still argue black was white later but with little credibility if he didn’t react at the time. Avoids you putting a wrong interpretation on what you saw and noted – or of being accused of that later.

LPA evidence - legal grounds

Look at all the evidence in the round and objectively

awful can be lawful – you may have to accept it.

Use the best evidence but don’t cherry pick

Shows you have approached things in an objective and balanced way – more convincing. Evaluate evidence and weight you attach to it – don’t just state it baldly.

Identify the planning unit and changes over time.

Fundamental to whether a MCU. Rememeber the Burdle approach. Explain why you have reached that conclusion.

Be clear about ancillary and primary uses

Part of the planning unit approach. Try and form a clear view on this and mixed use. You might be shown to be wrong in the event but it is important to start somewhere.

Onus on appellant but LPA to show that his case is less than probable

The onus on the appellant doesn’t mean you can leave it all to him.

Evaluating evidence

If there is a genuine dispute of fact we need an Inquiry

We not familiar with site or history.

If there is a significant difference (real or perceived) almost impossible to resolve by WReps – rarely precise enough.

Oath/x-exam not appropriate to hearing.

If you know there is a genuine dispute ask for inquiry at the outset and say why.

But if you have incontrovertible evidence and appellant misunderstands/trying it on, say so in response to our request for inquiry.

Hierarchy of evidence

Personal appearance under oath, by an independent witness, tested in x-exam

an event likely to be recalled – how or why did they recall it

Other personal appearance under oath, tested in x-exam

Someone involved with the case – lacks independence but may still be reliable. How trustworthy?

Verifiable photographic evidence

Snapshot in time may not be typical – what do worn areas of grass mean, what was the purpose of something on site? Open to interpretation to varying degrees. Sequence over time more reliable.

Contemporary documentary evidence

especially if written for another purpose. What weight to place on existing use answers on planning application forms – sometimes not a lot. Does it mesh with other evidence.

Witness statements or affidavits

clear/precise as to relevant matters and dates. Frequently they are anything but. This why it is far better to get the author in person being x-examined. Self serving or imprecise ones from appellants frequently not worth the paper they are written on unless they have been tested.

Clear/precise unsworn letters

Virtually worthless on their own. Rarely do they give clear, unbiased and precise information of the sort needed. However as contemporary documents – letters of complaint, etc, they may have some value in support of other evidence.

The emphasis should always be on the quality - precision, clarity and content - of the evidence rather than necessarily on the form in which it is presented.

The ring of truth

Vested interest – appellant/residents

How/why recall with such clarity

If lied to LPA in past when it suited – why not doing the same now?

LPA evidence - (a), (f) and (g)

No ground (a) appeal but fees paid = deemed application remains extant. Even if appellant clear that does not want a planning permission we still have to determine it.

Only the key DP policies, please - don’t quote PPG text, if you must put it in an appendix. Often only one or two DP policies that will be central. No need to go into the supporting cast. Mention that they exist but consign to appendix.

Acknowledge/concede appellant’s good points - shows balance. Sometimes appellants do have good points!! You can often concede things without damage to your case.

(f) is not a back door route to a PP. Say so and deal with it under ground (a) – no need to repeat under (f).

(g) - clock stops and starts again with appeal decision. Assessing the reasonableness of the compliance period starts with the date of the appeal decision. Not good enough to say that the appellant has known about enforcement action for a long time and should have done something about it. Only where there are no grounds other than (f) (some) and (g) is it reasonable to consider the time since the notice was issued. First, is it reasonable – physical achievement, second, any other good reasons to make it longer.

(g) - show you have taken into account advice in PPG18 paras 10-18. Easy to do but often not done.

Statement of Case

“contains full particulars of the case”

summarise evidence you will rely on - not ‘evidence will be brought to show…’

‘the case’ includes legal arguments

document list includes judgments

If you don’t, how do we know what you are going to argue on the legal grounds? 

If you can’t do all of this at this stage how well thought out was the issue of EN in the first place?

How can we be properly prepared if we don’t know your legal arguments, which may not appear in Proofs, being left to the advocate for submissions?

Statements of Common Ground

Hearings: a summary of evidence that can be agreed – this advised in Circular 2/02 Annex 3(i) para 2

Inquiries: Rule 16 requirement 

A tool to narrow areas of dispute and save inquiry time

nature of use/ops alleged/on-site/lawful

site description and material planning history

relevant policies

conditions

relevant judgments

highlight areas in dispute - key arguments

Rule 12 – Missing In Action or inaction?

Those entitled to appear to send to SoS no later than 4 weeks before the inquiry

(a) an estimate of the time required to present all their evidence

(b) the number of witnesses they intend to call to give evidence

If you don’t get that ask for it … but make sure you have complied first, in fact make sure you comply in any event.

It helps us to be prepared and may avoid long adjournments. It can also be a trigger to get the case allocation increased.

Miscellany

Refuse PP/LDC and take EN action at the same time

no time limit on making LDC appeal

Organise an attendance list – often forgotten at hearings

Availability of Koran and other holy books where you know they will be needed

Human Rights not relevant to LDCs

Keep proofs separate to tabbed and paginated appendices

Identify on plan photo locations

With x-exam: answer the question briefly 

yes or no and qualify. Depends on good advocacy in the first place!

Don’t duplicate evidence between witnesses

Visit site just before I/H - don’t be caught out

Call local residents if their evidence will stand up to x-exam

Get your advocate up to speed and properly organised

closing should reflect the outcome of all the evidence at the inquiry and not a prepared restatement of the original case

Be a good case/event manager

Take charge – someone needs to – and keep it simple!
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