It Ain't Necessarily So - A Gershwin View of Some Points of Planning Law 

Here are 6 propositions which are generally, but not always, true:

1.  Conditions with positive or ongoing requirements affecting land not within an applicant's control can't be enforced.
Usually so, hence need for negative (Grampian-type) conditions.  But consider Davenport & Another v Hammersmith & Fulham LBC [1999].  Car repair garage at end of cul-de-sac.  Cars awaiting repair parked in road.  Appeal against conviction for breach of condition notice.  Court held condition valid and enforceable as cars were within control of garage.   Example of recent appeal - taxi office - JPL Jan 2007 p 105.

2.  "Internal alterations don't need planning permission"
But they do if the "alterations" are made during the construction of the building.  Sage v SSETR [2003, HoL]: "If a building operation for which planning permission has been granted is not carried out, both externally and internally, fully in accordance with the permission, the whole operation is unlawful."  

3.  A planning unit is usually a single parcel of land, or parcels of land contiguous with each other in same occupation.
But not necessarily!  How far apart can be areas of land in same occupation before they become different planning units?  Fuller v SSE & Dover DC [1987] - grain storage at a farm - grain from "agricultural unit" scattered up to several miles distance - more than one planning unit.  Ralls v S Somerset DC [1998] - farmer sold off fields to friends and relatives to get round 14-day limit; fields separated by tracks and small pieces of land - whole farm was single planning unit.  Also Rawlins v SSE [CoA 1990] - 17 acre area (caravans etc used by travelling showmen) in different ownerships.  Recent appeal (C/05/2004426) – fields 400 metres apart, one "occupier" organiser of Sunday markets.  

4.  Definition of "highway" and "highway used by vehicular traffic"  (for GPDO purposes):

A highway is a way over which members of the public have a right to pass and re-pass; but a highway used by vehicular traffic does not necessarily have to be a way over which members of the public have a right to pass and re-pass in a vehicle.  Nicholson v FSS & South Gloucestershire DC [JPL Jan 2006 p 106].

5.  The GPDO grants planning permission for the formation of a means of access to a highway which is not a trunk or classified road…..

…but not always!  Access has to be required in connection with development permitted by Schedule 2 of GPDO; also note Article 3(6) - "permission granted by Schedule 2 shall not…authorise any development which…creates an obstruction to the view of persons using any highway used by vehicular traffic so as to be likely to cause danger…."  (Example: new access to unclassified highway in E Devon, appeal ref C/05/2009864).

6.  Inspectors deciding appeals can correct or vary ENs provided no injustice caused.

True, but injustice might not be the only factor.  Variation to create "under-enforcement" sometimes not feasible if it could result in unacceptable unconditional permission (Section 173(11)).  Sparkes v SSETR & E Hants DC [2000] - upheld ground (f) dismissal for this reason.  Also note Payne v NAW & Caerphilly CBC [2006] - unauthorised tipping.  EN required submission of scheme for levelling and planting.  Court held EN to be nullity - which can't be corrected.
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