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INTRODUCTION

1. This paper deals with the test of expediency  that a planning authority has to apply when considering whether to issue an enforcement notice and take other enforcement action.   It also deals with the award of costs in planning enforcement appeals, and in particular the grounds on which they are awarded.  These two issues are clearly related, since an unreasonable application of the expediency test might well lead to a situation when an adverse costs award  might arise. 
2. In considering the expediency test, this paper will also explore the range of enforcement options available to a local planning authority.  Some of the questions surrounding the application of the European Convention on Human Rights in a planning context, and in particular Article 8 of the Convention will also be considered.
3. The aim of this paper is to give some practical guidance regarding the decision to issue an enforcement notice, and secondly how to avoid the situation in which enforcement action might lead to a costs application.  Although necessarily focussing on where things can go wrong, its aim is not to deter enforcement action but to give confidence to local planning authorities when exercising their planning enforcement function.
ENFORCEMENT ACTION – THE OPTIONS
4. There are several tools of enforcement available to a local planning authority.  Part VII of the Town and Country Planning Act 1990 provides the six principal methods of enforcement of planning control.  These are:
a. An enforcement notice

b. An injunction

c. A stop notice

d. A temporary stop notice.

e. Breach of condition notice

f. Direct action

5. A local planning authority may issue an enforcement notice where it appears to them that there has been a breach of planning control and that is expedient to issue such a notice, having regard to the development plan and to any other material considerations.  Section 179 states:
(1) The local planning authority may issue a notice (in this Act referred to as an “enforcement notice”) where it appears to them— 

(a) that there has been a breach of planning control; and 

(b) that it is expedient to issue the notice, having regard to the provisions of the development plan and to any other material considerations. 

6. Section 187B of the TCPA 1990 allows a local planning authority to seek an injunction against an actual or apprehended breach of planning control, subject to its consideration that it is necessary or expedient:

(1) Where a local planning authority consider it necessary or expedient for any actual or apprehended breach of planning control to be restrained by injunction, they may apply to the court for an injunction, whether or not they have exercised or are proposing to exercise any of their other powers under this Part. 

(2) On an application under subsection (1) the court may grant such an injunction as the court thinks appropriate for the purpose of restraining the breach.

7. A stop notice may be issued where an enforcement notice has been served and act so as to have immediate effect on the activity (although normally at least 3 days after service should be given).  A stop notice is not freestanding but must be served in connection with an enforcement notice.  There is no appeal against a stop notice and it can only be challenged by judicial review.  The test of expediency applies to the issue of a stop notice, as set out in section 183 of the Act:
[(1) Where the local planning authority consider it expedient that any relevant activity should cease before the expiry of the period for compliance with an enforcement notice, they may, when they serve the copy of the enforcement notice or afterwards, serve a notice (in this Act referred to as a “stop notice”) prohibiting the carrying out of that activity on the land to which the enforcement notice relates, or any part of that land specified in the stop notice.]
8. A temporary stop notice was introduced by section 52 of the Planning and Compensation Act 2004.  There is no requirement for an enforcement notice to have been issued.  It has effect for a maximum of 28 days only.  The same test of expediency applies to the issue of a stop notice, as set out under section 173E:
(1) This section applies if the local planning authority think– 

(a) that there has been a breach of planning control in relation to any land, and 

(b) that it is expedient that the activity (or any part of the activity) which amounts to the breach is stopped immediately. 

9. Significantly, stop notices may not be issued so as to prohibit the use of any building as a dwelling house.  Following an amendment to the 1990 Act there is no corresponding exemption for caravans used as the only or main residence. 
10. A temporary stop notice does apply the exemption to both dwelling houses and caravans occupied as a main residence.  However, there is an exception to the protection provided to Gypsies and Travellers where the local planning authority considers that the risk of harm to a compelling public interest arising from the stationing of the caravan is so serious as to outweigh any benefit to the occupier in the stationing of the caravan for the relevant period.
Discontinuance orders

11. Although not an enforcement tool under Part VI of the Act, a local planning authority when dealing with a particular development that it considers may be causing material planning harm should also bear in mind its powers to issue a discontinuance order under section 102 of the Act.  The test
12. Section 102 states:

(1) If, having regard to the development plan and to any other material considerations, it appears to a local planning authority that it is expedient in the interests of the proper planning of their area (including the interests of amenity)— 

(a) that any use of land should be discontinued, or that any conditions should be imposed on the continuance of a use of land; or 

(b) that any buildings or works should be altered or removed, they may by order— 

(i) require the discontinuance of that use, or (ii) impose such conditions as may be specified in the order on the continuance of it, or (iii) require such steps as may be so specified to be taken for the alteration or removal of the buildings or works, as the case may be.

13. Provision is made for compensation where section 102 powers are used, and therefore in most instances it is clearly more preferable to have recourse to the Part VII enforcement powers, but it is important for a local planning authority to have in the back of its mind this particular power when assessing which course of action to take in regard to a particular development about which concerns have been raised.

14. What is of note that this particular power seems to narrow the test of expediency to apply only to a consideration of what is “in the interests of the proper planning of their area (including the interests of amenity).”  Whilst this at first sight may exclude other considerations other than purely planning considerations, these considerations remain in place due to  subsection 1 expressly referring to the need to have regard to the development plan ad to any other material considerations.
THE TEST OF EXPEDIENCY
15. The concept of expediency, representing as it does the trigger for commencing enforcement action, remains a problem for both local planning authorities and those affected by the exercise of a local planning authority’s discretion as to whether to take enforcement action in a particular case.

16. The current test for expediency as set out in the 1990 Act dates back to the 1947 Act and even to the IDOs in the early 1940s.  The meaning of “expediency” is not defined in the Planning Acts, but the ordinary meaning of the adjective “expedient” as defined in the Shorter Oxford English Dictionary is “fit, proper or suitable to the circumstances of the case”.

The position of the recipient of an enforcement notice

17.  The scope of the meaning of the word “expedient” therefore confers a wide discretion on the local planning authority and makes it extremely difficult in practice for a recipient of an enforcement notice to make a successful legal challenge against the decision to issue a notice.  They would be faced with the argument that judicial review is not a proper means of redress, given the wide powers that the Secretary of State has on appeal to quash or vary an enforcement notice or modify its requirements and sanctions in costs where it can be shown that the local planning authority has acted unreasonably (see below).
18. However, there have been instances in which resort to judicial review has not been considered inappropriate.  These instances would have to be very clear cut and in effect show perversity or bad faith on the part of a local planning authority.
19. One such case was R v Caradon District Council, ex parte Knott [2000] JPL 841.  Sullivan J held that the provisions of section 285(1) of the Act did not preclude a challenge to the issue of an enforcement notice on the grounds of expediency.  He found in that case that the Council had acted out of an improper motive, and its ulterior purpose was to avoid having to pay compensation under a revocation and discontinuance orders.  What made that case so clear cut and led to the quashing of the decision of the local planning authority was the fact that discontinuance and revocations orders had already been issued and confirmed, but nonetheless an enforcement notice was still issued.

20. Other issues may arise where a recipient may argue that the Council, by its course of conduct or through statements to the effect that it would not take enforcement action is “estopped”, i.e prevented in law, from proceeding to take such action.   Whether statements to that effect  were in fact made by an officer of the local planning authority is clearly an issue that would be relevant to costs subsequent to an appeal.  But the House of Lords has made it clear in R. v East Sussex County Council Ex p. Reprotech (Pebsham)[2002] 4 All E.R. 58 that estoppel has no place in planning law.   This was applied by Sullivan J in R. (on the application of Wandsworth Borough Council) v Secretary of State for Transport, Local Government and the Regions and O2 UK Ltd (formerly BT Cellnet Ltd) [2004] JPL 291.  The court confirmed that appeals against enforcement notices were dealt with in a comprehensive statutory code, and if one followed the approach of the House of Lords in Reprotech, there could not be any extra-statutory jurisdiction to allow an appeal simply on the ground of estoppel.  Although that applied to the approach an Inspector took on appeal, the principle in Reprotech applies equally to the exercise of the discretion as to whether or not to take enforcement action.
21. The question of whether legitimate expectation could still arise in spite of the House of Lords decision in Reprotech is not altogether clear.  A few months after  the House of Lords decision, in Coghurst Wood Leisure Park Ltd v Secretary of State for Transport, Local Government and the Regions [2002] EWHC 1091 (Admin) (Richards J; May 29, 2002) the High Court indicated that it was possible that situations would arise in this field where it would be a breach of a legitimate expectation and therefore an abuse of power for an authority to act in a particular way, but that such cases would be very rare.
22. In light of the above, where a local planning authority is concerned that it may have indicated (or even merely given the impression) to the potential recipient of an enforcement notice that it would not pursue enforcement action, in applying the expediency test it should consider the impact of such a statement or impression and whether there are any other material considerations which outweigh any prejudice that may have resulted to the potential recipient.  If it does decide to continue with enforcement action, it should be prepared to deal with the precise facts surrounding the alleged statement.  Although not determinative of the test of expediency, the local planning authority should realise that an Inspector is likely to consider that “fairness” is an integral part of the planning appeal process and a distinct material consideration in its own right.
Injunctions under 187B
23. Section 187B of the Act affords a tool of enforcement to prevent an actual or apprehended breach of planning control.  In practice, this tool is most often used to seek an injunction preventing gypsies and travellers stationing their caravans on particular sites.

24. On  a practical note, it is far more efficient in terms of time and resources to act before gypsies and travellers arrive on site than after they have sited their caravans.  As injunctive relief is discretionary and personal circumstances and matters relating to the Human Rights Act can be raised at this stage, the hurdle to be overcome by a local authority in terms of proportionality is far less than once the caravans have actually been sited on the land in question.  The factors that will be taken into account were considered in Simon Brown LJ’s judgment in South Bucks DC v Porter [2001] EWCA 1549 in the Court of Appeal and upheld in the House of Lords
.  

25. The question as to the extent to which other enforcement powers had been used by the local authority was considered in that case.  The House of Lords indicated that the court might well be reluctant to use its powers in a case where enforcement action had never been taken, but that there might be “some urgency in the situation sufficient to justify the pre-emptive avoidance of an anticipated breach of planning control”. In other words, if a local planning authority considers it proportionate, there is no absolute requirement to use other enforcement tools before seeking an injunction in these types of cases.
26. It is conceivable for example in relation to a gypsy enforcement case, where there were compelling personal and human rights considerations, coupled with an inadequacy of gypsy sites in the area, that a challenge could be made on the grounds that enforcement action was manifestly inexpedient.  This is especially if the circumstances were such that no judge would ever enforce the draconian sanction of committal to prison against those subject to the enforcement action.  In such a case the recipient of an enforcement might seek to refer to the test that the court would apply in relation to injunctive proceedings as set out in South Bucks DC v Porter [2002] JPL 608 at paragraph 38:
the judge should not grant injunctive relief unless he would be prepared if necessary to contemplate committing the defendant to prison for breach of the order, and that he would not be of this mind unless he had considered for himself all questions of hardship for the defendant and his family if required to move, necessarily including, therefore, the availability of suitable alternative sites. I cannot accept that the consideration of those matters is, as Burton J. suggested was the case in the pre-1998 Act era, “entirely foreclosed” at the injunction stage.

27. The courts have confirmed that gypsies and travellers are able to challenge in the injunction proceedings the validity of the original authorisation to seek the injunction:  Basildon DC ex parte Clarke [1996] JPL 866, approved in Lord Bingham’s opinion in Porter where he stated:

“it is of course open to the defendant resisting the grant of an injunction to seek to impugn the local authority’s decision to apply for an injunction on any of the conventional grounds which may be relied on to found an application for judicial review”.

28. It is therefore essential that in cases involving gypsies and travellers, and indeed in any case where there is apparent interference with the Article 8 rights of the defendant, that the local planning authority have prepared their paperwork in advance and can show written evidence of a proportionality assessment having been completed prior to the decision to take enforcement action.
29. Adequate (and preferably detailed) reasoning showing how the expediency test has  been applied is important not merely in relation to establishing the merits of a local planning authority’s case when (or if) an appeal against an enforcement notice is made. Detailed reasoning remains critical in circumstances where the local planning authority does not think it is met but where a local resident is determined that enforcement action is taken.  In such instances the local planning authority may be subject to judicial review by that resident.  This is a situation which is considered below.
The position of a neighbour allegedly affected by unauthorised development.
30. A neighbour or other interested party may be concerned that a local planning authority should be taking action against an apparent breach of planning control which affects them.  It seems however that the authority concerned could not be compelled to take enforcement action unless their refusal to do so were based for instance on a misconstruction of the law or was tainted by impropriety or bad faith, see eg R v Sevenoaks District Council, ex parte Palley [1995] JPL 115 in which the local planning authority failed to consider whether business use of agricultural land disapplied permitted development rights and were required to reconsider the issue. 

31. Palley can be contrasted with Perry v Stanborough Developments Limited [1977] 2 EGLR 43 in which the claimant sought to compel the enforcement of a condition so as to afford free access over his neighbour’s land but the court declined to grant any relief, finding no impropriety on the local planning authority’s part.
32. It is to be noted that the general thrust of central government policy on enforcement is directed at negotiation and compromise, paying due regard to the circumstances of small businesses and ensuring that action is commensurate with the breach
.  
33. It is only where there is “serious harm to amenity” or where action is “clearly in the public interest” that an authority is positively urged to take action.  PPG 18 paragraph 4 states:

the Government's view is that the integrity of the development control process depends on the LPA's readiness to take effective enforcement action when it is essential. Public acceptance of the development control process is quickly undermined if unauthorised development, which is unacceptable on planning merits, is allowed to proceed without any apparent attempt by the LPA to intervene before serious harm to amenity results from it.

34. PPG 18 paragraph 5(3) states:
 in considering any enforcement action, the decisive issue for the LPA should be whether the breach of control would unacceptably affect public amenity or the existing use of land and buildings meriting protection in the public interest;

35. Given the acknowledgment in PPG18 of the discretion afforded to local planning authorities, the substantial grey area in situations where a local planning authority is uncertain whether the planning merits in a particular case warrant enforcement action works to the disadvantage of those affected by allegedly unauthorised development.  The courts would be likely to perceive most challenges to the refusal to take enforcement action as challenge to the merits of the planning authority’s decision, unless it could be shown that the decision was manifestly unreasonable in Wednesbury terms.
36. It is clear however that just as the Convention rights of a recipient of an enforcement notice have to be considered, so do the Convention rights of a neighbour affected by undesirable and unauthorised development:  see the decision of the European Court of Justice in Antonetto v Italy [2002] JPL 677. In that case there had been no enforcement of the decisions in favour of a neighbour which had resulted in the quashing of a building permit allowing a neighbouring site to be developed, and the court held that there had been a violation of her rights under article 1 to the First Protocol (right to peaceful enjoyment of possessions).
COSTS IN PLANNING ENFORCEMENT APPEALS
37. The power to award costs in planning appeals in discretionary.  The power is engaged in a wide range of proceedings, including planning, listed building, enforcement and adverts appeals, and call in inquiries, but for the purposes of this paper the award of costs in enforcement notice appeals will be the main focus.
38. The power is to be found in s250(5) of the Local Government Act 1972 (‘the 1972 Act’), which is applied to planning appeals by s320 of and Schedule 6 to the 1990 Act.  Section 250(5) provides that the decision-maker at an inquiry may make orders as to the costs of the parties at the inquiry and as to the parties by whom such costs are to be paid.  This is a wide power, conferring a broad discretion.  It is important to note that there are no rules in the statute which govern the awarding of costs.
39. In addition, s322A of the 1990 Act empowers an award of costs in circumstances where arrangements have been made for an inquiry or hearing but it does not take place.  The power is to make an order for the payment of costs incurred for the purposes of the inquiry or hearing, as if it had taken place.  It is an application of s250(5) of the 1972 Act to circumstances where it would otherwise not apply.

The policy framework
40. The power to award costs, although not confined by statutem is in practice to be exercised in accordance with the guidance set out in Circular 8/93.  Annex I to the Circular sets out the general principles for awards of costs.  The starting point is that in planning appeals the parties meet their own costs.  Costs do not as a matter of principle “follow the event” as in litigation.  Decisions on costs rely on a set of conditions largely unrelated to the substantive issues in the appeal, so that an award of costs could be made against the successful party.

41. The policy intention is to use the award of costs to bring some discipline to planning decisions and appeals.  It seeks to strike a balance to ensure reasonable behaviour.  The regime is not punitive but it does seek to keep the parties in order.  Local authorities should not prevent or delay development which ought reasonably to be permitted, and likewise developers should not use the right of appeal unreasonably.
42. The conditions for an award of costs are:

a. A party has applied for an award of costs at the appropriate stage of the proceedings;

b. The party from whom costs are sought has behaved unreasonably;

c. That behaviour has caused the applicant for costs to incur or waste expense unnecessarily, either because:

i. It should not have been necessary for the matter to be dealt with by an appeal;or

ii. Of the manner in which the respondent has behaved in the proceedings.

43. The essence is therefore unreasonable behaviour causing unnecessary expenditure.  This represents  a balance between local planning authorities in the proper exercise of their functions and the principle that the planning system should not inhibit legitimate development.

44. Circular 05/2000 on planning appeal procedures indicates that discussion of outstanding issues between the parties will help reduce the risk of a successful costs application.  Keeping the other party informed of developments in your case is an important part of conducting an appeal in relation to costs, both as to avoiding allegations of unreasonable behaviour and to prevent the other party from incurring unnecessary expenditure.
The Grounds for an Award
45. The Appendix to the Circular is often the first port of call for those wishing to identify whether there might be grounds for a costs application in any case, both for those who might wish to make an application and those who are concerned that one might be made against them.  But it should be remembered that the Appendix is only a brief summary of the criteria for awards of costs.  It is said to be “illustrative and not comprehensive”.  The detailed provisions in the Annexes to the Circular are the primary source of guidance in the Circular.  It is, nonetheless, a useful starting point.

46. Looking at the Appendix, it is to be noted that the appellants are at risk of na ward of costs against them on five stated grounds, whereas authorities have 11 grounds ranged against them.  This reflects the greater role played by authorities in bringing about planning appeals, and does expose authorities to a greater risk of costs than applies to appellants.

47. For appellants, the grounds fall into three broad categories:

a. Failing properly to comply with procedures;

b. Introducing new, or withdrawing, issues or grounds; and

c. Pursuing an appeal with no reasonable prospect of success.

48. For local planning authorities, the same three broad categories apply, but also in addition:

a. Failing to provide evidence on planning grounds to substantiate refusal; and

b. Raising unreasonable demands, conditions and the like.

49. Throughout the discussion that follows it should not be forgotten that the essential test for an award of costs is unreasonable behaviour causing unnecessary expenditure.  If one or both of these two conditions are not met then no award should be made.  Simply engaging one of the grounds identified below is not enough.  Similarly, an award may be justified even where the circumstances do not fit into one of the grounds identified in the Circular, providing unreasonable behaviour causing unnecessary expenditure can be established.  It is the case, however, that an application for costs falling within the grounds identified in the Circular has a much greater chance of success.  It is also the case that, for a party who might be facing a costs application, avoiding being caught by the strict terms of the Circular  may help an award being made.
(1)  Procedural requirements.

50. The costs regime is intended to bring a sense of discipline to planning appeals, but it is not simply a regime aimed at enforcing procedural rules.  A pre-condition is that unnecessary expense has been incurred (Annex 2 para 2). Such expense may arise in abortive work in preparation for an inquiry or because there is an adjournment.

51. Although it is said that parties are expected to comply with statutory procedural requirements, in practice there may be no sanctions at all for a failure to comply with the rules.  The Circular said that failures “may occasionally be excusable”.
Statements of case

52. A failure to provide a statement of case, particularly on the part of a local authority, is not uncommon.  But often this will not make any real difference , for example, because the party’s case was clear from a planning statement, an officer’s report or some other document (see for example Finlan v Vale Royal BC [2005] PAD where costs were not awarded despite a failure to submit a hearing statement as required by the hearings procedure rules).
53. Also not uncommon is a failure to provide an adequate statement of case.  Circular 05/00 says that a statement of case should provide full particulars of the case which a party proposes to put forward at an inquiry, setting out the planning and legal arguments and describing the evidence, as well as listing all the documents to be relied on (Annex 3 para 17).  The costs circular states that costs can be awarded where presentation of facts or arguments in a statement of case in unclear (Annex 2 para 3(1)).  There is a difficult balance to be struck between giving the information required to comply with guidance but not giving so much information as to prejudice the presentation of your case at inquiry.

54. Refusing to provide information or discuss the appeal can be grounds for an award of costs (Annex 2 paragraphs 3(3) and 4(3)).  This is aimed at ensuring co-operation in preparation for a planning appeal.  Where a more co-operative approach in discussing proposals or providing information would have enable the appeal to be avoided, an award of costs may be made against an authority (Annex 3 para 27). 
55. Late submission of or amendments to statements of case or proofs of evidence may also lead to awards of costs, where an inquiry is adjourned or unnecessarily prolonged as result (Annex 2 para 3(4)).  The solution to avoid costs in circumstances where late submission or amendments are unavoidable is to do it as soon as possible, or at least given advance notice, so that there is time for the other party to prepare without having to adjourn or prolong the inquiry.
Late cancellation

56. The power under section 322A of the 1990 Act relates to the cancellation of inquiries or hearings.  The Circular provides that it enable costs to be awarded “against any party in proceedings under the Planning Acts whose ‘unreasonable behaviour’ directly results in the late cancellation of an inquiry or hearing, so that expense incurred by any of the other parties is wasted” (para 7).
57. Circumstances where a late withdrawal may be acceptable are where there has been an agreement between the principal parties on issues or where new facts have significantly changed the expectation of the outcome of the appeal.

(2) Late introduction of and/or withdrawal of issues.

58. For authorities, abandoning a reason for refusal, or introducing a new reason at a late stage without sufficient reason, is a ground for an award of costs (Annex 2 para 4(1)).

59. If an authority concludes that an element of its case cannot be supported on appeal, it should notify the Inspectorate and the appellant immediately (Annex 2 para 15).  This will go some way to avoiding, or at least reducing, the risk of an award of costs.  Unreasonable behaviour may itself arise in not giving such notification immediately, even if the underlying withdrawal is not unreasonable.

(3)  No prospect of success.

60. The threshold for an award of costs against authorities on this ground is high.  Appeals have to fly in the face of policy and obviously have no reasonable prospect of success.
61. Of particular importance is that proper regard is had to national planning policy guidance, other government policy, significant appeal decisions and judicial authority.  Circular 8/93 Annex 1 paragraph 1 provides that “a planning authority may be held to have acted unreasonably if they fail to take into account…well-publicised appeal decisions relevant to their reasons for refusal”.  Authorities would be well advised, therefore, to follow decisions reported in Planning Appeal Decisions or the JPL.

Costs in enforcement notice appeals – specific issues
62. The following are the particular factors that can lead to an award of costs in enforcement notice appeals (whether these are heard by inquiry or by a hearing).

Unreasonable issue of an enforcement notice

63. The Inspector will consider the expediency test and consider whether the issue of the enforcement notice met that test.  Therefore, the extent to which the Authority has taken into account PPG 18 will be a key factor in determining whether an enforcement notice was unreasonably issued (see above for more detail as to the expediency test).
Failure to make reasonable investigations

64. It is vital to note that discussion of the merits of any deemed planning application does not exempt planning authorities from their duty to carry out thorough investigations prior to the issue of an enforcement notice.  Paragraph 24 states:
before issuing an enforcement notice, a planning authority should undertake reasonable investigations to establish whether there has been a breach of planning control by, for example, making enquiries and discussing the position with the owner or occupier, and examining their own records for information about any previous planning consents; or using their improved investigatory powers provided by the Planning and Compensation Act, which are explained in PPG 18and DOE Circular 21/91 (WO 76/91). These include power to serve a planning contravention notice and to enter on to land to obtain relevant information from the owner or occupier of the land and premises. Failure to undertake adequate investigation may be a ground for an award of costs if it results in an enforcement appeal to the Secretary of State which, it is concluded, could probably have been avoided if the planning authority had been more diligent.
Failure to encourage a planning application

65. A question can arise as to the extent to which a local planning authority should encourage a retrospective planning application in order to address the planning issues of an allegedly unauthorised development before the issue of an enforcement notice.  Although there is nothing in the Circular which expressly states that the test of expediency will not be satisfied if the Authority does not first propose that such an application be made, clearly it will help safeguard its position as to costs if it can shown an Inspector on appeal that such an  application was encouraged or at the very least suggested by the authority.  The Circular does however make it clear that the unconditional grant of planning permission on the deemed application 
(2)  Failure to discuss the deemed application for planning permission after issue of the notice
66. In the enforcement context, it is vital that authorities realise that discussion of the merits of any deemed planning application are discussed with the appellant after the appeal has been lodged.  Paragraph 27 of the Circular says:
27. If the planning authority have refused the appellant's request to discuss the planning application, or the possibility of granting planning permission (including a conditional permission) for the development alleged in the enforcement notice, or if they have refused to provide reasonably requested information, an award of costs may be made against them if it is concluded that a more helpful approach would have enabled the appeal to be avoided.

67. Authorities should make a contemporaneous note of any dealings with the appellant both before and after the issue of an enforcement notice, and after the lodging of an appeal, in order to be able to provide clear evidence of their conduct in the run-up to an inquiry.
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