PREAMBLE

1.
You may ask why this topic?  To that question there are a number of answers but to mention a few.    Firstly there is often a certain amount of “hype” in the market place when a listed building is offered for sale. Secondly Local Authorities and others can become extremely excited when inappropriate works occur to such buildings.  At the same time nevertheless I find that there is often misunderstandings even amongst Local Authority Officers as to the precise extent or scope of the law.  I believe this on occasions results in Local Authority Officers being reluctant to take action. 

2. What I shall therefore seek to do in this paper is to provide an overview of the legislation and to look at some of the practical issues, which I believe frequently arise.  It is unquestionably a large topic to which I cannot do complete justice in the time available.  However, I hope you will find the talk of interest and at the end will have greater confidence in enforcing the legislation and thus preserving our heritage when it is appropriate to do so.

3. I propose to look at the matter under the following broad headings, namely:-

1. Introduction  

2. Becoming Listed 

3. Liability to Repair 

4. Local Planning Authority Control on changes. 

5. Unauthorised Changes. 

6. Criminal Liability  

7. Compensation and Other Financial Aspects

4.
I should emphasise that this paper is in respect of listed buildings only and accordingly will not apply to buildings for the time being used for ecclesiastical purposes or buildings which are classified scheduled monuments or listed buildings within conservation areas.  

1 INTRODUCTION

The relevant piece of legislation is the Planning (Listed Buildings and Conservation Areas) Act 1990, which came into force on the 24th August 1990.  It brought together for the first time the various controls in respect of buildings of special architectural or historic interest, i.e. listed buildings. They were originally in the Town & Country Planning Act 1970 and other legislation.  I believe the Act received little publicity probably because it largely consolidated existing law.  It nevertheless gave local planning authorities substantial powers and provisions, which could have serious consequences for the owners of such buildings – a fact which I also believe is often unrecognised by the owners themselves.

1.2 There are now around 450,000 listed buildings in England and Wales.  The majority of which are in private ownership.  Additional buildings are likely to be so categorised in the future and this is a point to which I will return.

1.3 In any event there is a growing awareness within the public of the need to protect our environment and to preserve our better buildings.  Local planning authorities therefore are likely to be encouraged to be more pro-active than in the past in protecting these special buildings by securing the carrying out of repair works and punishing the reckless owner.

1.4 Moreover, home owners and potential owners are more often looking for properties with a unique character of their own.  The modern “box” on today’s crammed housing estate is no longer the desire of many.  Listing can be seen as creating some form of “snob” value.  Estate Agents see the listing of a property as an advantage and as a selling point but do the purchasers realise what they are taking on?  Is it not the case that the purchaser still wishes to adapt the building for today’s modern life style?

1.5 The desire therefore to be the owner of a listed building has probably never been greater but at the same time my experience shows that many owners and potential owners are largely ignorant or oblivious of their responsibilities or liabilities.  This must, in part at least, be a fault of the Surveyors and Solicitors, who advise on the purchase of such properties and perhaps also the Local Authorities themselves.  It also has to be recognised from the outset that once a building has been damaged it can rarely, if ever, be fully restored and some part of the building will have gone forever.  I would also pause here to say that I strongly suspect that Local Planning Authorities only become aware of a very small proportion of the damage, which is done to such buildings.  I believe a lot goes unnoticed.

2 BECOMING LISTED

2.1 I believe it is worthwhile spending a short time in reminding ourselves in how buildings become listed in the first instance.

2.2 A listed building, is quite simply a building over which the Secretary of State considers to be of “special architectural or historic interest” and accordingly places it on his list of such buildings.  The Act imposes a specific legal obligation on the Secretary of State to compile such lists of buildings. 

2.3 These lists in practice are prepared for the Secretary of State by English Heritage who in turn may delegate the inspection of buildings to specialists employed by a County Council and others.  Buildings either become listed as part of an overall survey or re-survey of the area or because they are threatened in some way or another.  The latter is often known as a spot listing.  There is no legal obligation to notify an owner that a building is being considered for listing but in reality the owner is often aware because of the need or demand to look at the interior of the property. I question whether this procedure is fair.  Should not an owner have the right to make representations prior to listing.

2.4 In any event the principle criteria used by the Secretary of State in deciding whether or not to list a building are:

(i) the architectural interest of the building e.g. design, decoration, craftsmanship, innovation and plan form;

(ii) the historical interest of the building in terms of the country’s social, economic, cultural and military history;

(iii) it’s historical association with nationally important people or events;

(iv) it’s value with other buildings, eg part of a square or terrace

(see PPG15 – Planning and the Historic Environment paras 6.10 – 6.16

These criteria perhaps not surprisingly necessitate, to a degree, a subjective judgement and will therefore make any argument not to list a difficult one to sustain but why should the owner be precluded from making representations – is it because he might be tempted in the meantime to demolish?

2.5 The position is further complicated by policy issues such as what shall be listed and hence preserved?  For example prior to 1988 the Secretary of State had been reluctant to list post-war developments.  This is no longer the case but as I understand the position the building must be at least 30 years old before it will be considered for listing and then it must be a superb example of its time.  It also perhaps raises the issue as to whether there should be a national re-surveying exercise undertaken not only to ensure that our better buildings are preserved but also perhaps to de-list those that have been fundamentally altered rightly or wrongly.

2.6 However, once a decision has been made to list a building, the owner will be notified, an entry made against the property in the local Land Charges Register  and further a list description will be produced.  Both have some importance.

2.7 Firstly the owner will immediately be obliged to comply with the restrictions imposed by the 1990 Act, which will be examined shortly.  However, it may also as a consequence preclude him from undertaking works which beforehand either constituted permitted development or for which he already had planning permission.  Listed Building Consent may now be required. 

2.8 Registration as a Land Charge ensures that any subsequent purchasers or those who acquire an interest in the property are aware of it’s listing.  The initial registration is probably of little significance to the owner at the time but it will almost certainly be relevant to a successor in title, especially in the event of a contravention of the legislation as it will be difficult for him to deny knowledge of listing.  The District Council will also keep a copy of the list description.

2.9
As regards the list description it will identify the building and specify key features.   The list is not exhaustive as to the feature of value.  The description may be of importance in the future.  It may ultimately become the only public record of the building.  Whilst there is no obligation on Officials to keep notes of inspections or photographs taken prior to the decision to list it is clearly good practice and may be advantageous in the long run if there should be a dispute as to the condition of the building as at the date of listing.   

2.10
I always advise owners to take the trouble to ensure that the descriptions are accurate and full.  Similarly, I advise intended purchasers to ensure that the list description is still moderately accurate.  If an intended purchaser, for example, is aware that a fireplace no longer exists, he might be well advised to either make a careful record of that fact or notify the local planning authority as otherwise he may in due course be asked to explain it’s disappearance.  Equally, as I shall mention in due course he may be tipping off the Authority that something has happened and he may have to undertake works himself as a consequence.

2.11 The Secretary of State will reconsider his decision to list at the request of an aggrieved person and will also consider removing a property from the list if it has ceased to be of special architectural or historic interest.  The Department of the Environment has said in an informal guidance notice “We cannot take a building off the list just because an owner feels aggrieved.  We have to be convinced that a mistake has been made in adding the building to the list in the first place or that a building has become so altered or mutilated over the years that it is no longer worthy of listing.  The reality therefore must be that there is little likelihood of convincing the Secretary of State that he or one of his advisors was wrong to list the building and, accordingly, therefore, once listed always listed!

2.12 It is very important to note the scope of the listing.   It is not merely the building itself which is listed but also any object or structure fixed to the building, for example, a lamp or conservatory and likewise any object or structure within the curtilage of the building where that object or structure existed prior to 1st July 1948 eg summer house.  The curtilage of the building is usually it’s surrounding garden or amenity land but would not normally include an adjoining paddock or parkland, even though it may be in common ownership.  It might though arguably include barns within a farmhouse complex.  I would suggest that where the extent of the curtilage is doubtful, it is desirable to try and obtain a specific listing of say the summerhouse.   I would also here mention that the listing applies to both the exterior and the interior of the building.  Whilst this is a point which I am sure will be well appreciated by you, I am afraid it is a point which is not readily recognise by the general public.

2.13 Finally in this section, I would remind you that the ability to avoid a potential listing by quick demolition is greatly reduced by the ability of a local planning authority to serve a Building Preservation Notice.  If a local planning authority are of the opinion that a building is of special architectural or historic interest and is in danger of demolition or of alteration in such a way as to affect the character of a building of such interest then they may serve a Building Preservation Notice.  The effect of such a Notice is to list the building pending a formal determination as to whether or not the building should be listed by the Secretary of State.  At the same time local planning authorities have to take great care in serving Building Preservation Notices because if ultimately the building is not listed and the owner suffers loss, then he becomes entitled to compensation.  This appears now to be a very little used power but why?

2.14
Equally the owner who is concerned that his building may be listed at sometime in the future is entitled, where has made an application for planning permission and that planning permission has been granted, to ask whether or not the Secretary of State intends to list the building.  If the Secretary of State declines at that stage to list the building then he is precluded from doing so for a period of five years and similarly during this period a local planning authority cannot serve a Building Preservation Notice.  Again a little used power but in particular cases a useful tool.

3 LIABILITY TO REPAIR THEREAFTER

3.1 It is perhaps surprising given the importance attached to listed buildings that the law does not impose an express duty on owners to keep such buildings in repair.  Instead the legislation gives local planning authorities various “tools” with which to ensure within reason that such buildings are kept for the future.  

3.2 Firstly a local planning authority may themselves “execute any works, which appear to them to be urgently necessary for the preservation of a listed building in their area. The works must to my mind therefore be more than merely desirable.  Further, there is a pre-requisite that the building is unoccupied or that part to which works are proposed is not in use.  This can cause problems in practice where for example works are needed to the roof of a property but someone nevertheless still occupies a room within the property.  In any event  the local authority must give notice of their intention, to the owner, so as to give him an opportunity to carry out the works himself.  If the owner defaults then the local authority can enter the property, carry out the works themselves and thereafter recover their costs from the owner.  Any disputes as to the amount of costs to be recovered are determined by the Secretary of State who, rather interestingly, can have regard to any hardship which may be caused to the owner by having to reimburse the local authority.  Local Authorities are therefore at risk and it seems to me that other than knowing that the person concerned owns the building and whether or not it is subject to a charge, they have little ability to ascertain the financial risk involved to them.

3.3 Secondly, perhaps as a form of inducement or encouragement, to keep listed buildings in repair an authority can serve a Repairs Notice on the owner specifying the works they consider “reasonably necessary for the proper preservation of the building”.  The incentive for the owner to comply is that unless he does comply within two months he risks the local authority exercising compulsory purchase powers and acquiring the property themselves.  There is a right of appeal to the Magistrates Court against the issue of a Compulsory Purchase Order.  Again it seems to me a little used power probably due to lack of Local Authority finance.

3.4 If a case should reach the Magistrates Court they must stay proceedings on the Compulsory Purchase Order if they are satisfied that reasonable steps have been taken for properly preserving the building.  It is not a pre-requisite that necessary works have been carried out.  It may be sufficient if they are in hand etc.  Clearly therefore all is not lost by the service of a Repairs Notice or Compulsory Purchase Order and it may be an inducement to the owner to act.

3.5 There is a further safeguard in that any Compulsory Purchase Order, before it becomes effective must be confirmed by the Secretary of State.  He is obliged to consult English Heritage and must again be satisfied that it is expedient to make provision for the preservation of the building and to authorise compulsory acquisition for that purpose.  Even at this late stage, a realistic scheme of repair may avoid a compulsory acquisition. 

3.6 The issue of compensation following a Compulsory Purchase Order will be discussed in more detail in Section 7 but in essence the authority can be liable to pay the full market value for the building and so often it is a building to which the Local Authority have little use for themselves and may find it difficult to find a suitable purchaser. 
4
LOCAL AUTHORITY CONTROL ON CHANGES

(A) PLANNING PERMISSION

4.1 You will be aware that the Town and Country Planning Act 1990 requires a person who wishes to carry out development to obtain planning permission from their local planning authority.  Likewise you will be aware of the definition of Development. 

4.2 I believe however that what is often overlooked is that not all permitted development rights are available in respect of listed buildings. 

4.3   Firstly the enlargement, improvement or other alteration of a dwellinghouse is normally permitted development and accordingly there is no need to obtain an express grant of planning permission so long as various criteria are met. A separate building however constructed within five metres of any part of the dwellinghouse with a cubic content greater than ten cubic metres has to be treated as an enlargement of the dwellinghouse.  If these criteria re met, then there are no permitted development rights as they are excluded by Class A1.

4.4 
Similarly it is normally permitted development to provide within the curtilage of a dwellinghouse any building or enclosure, swimming or other pool, required for a purpose incidental to the enjoyment of the dwellinghouse as such, or the maintenance, improvement or other alteration of such a building.  However development is not permitted on land within the curtilage of a listed building if it would consist of the provision, alteration or improvement of a building with a cubic content greater than 10 cubic metres.

4.5 It is highly likely therefore that any proposal to alter or extend a listed building will need an express grant of planning permission as well as listed building consent.  I will deal with the issue of listed building consent in a moment but I pause just to comment that I frequently see applications for listed building consent where clearly an application for planning permission is also necessary. 

(B) LISTED BUILDING CONSENT

4.6
 Listed Building Consent is required from the local planning authority for “any works for the demolition of a listed building or its alteration or extension in any matter which affects its character as a building of special architectural or historic interest”. 

4.7 All works of demolition therefore, regardless of size or extent, require prior authorisation.  Further this applies to the entire listed building as previously defined, ie it includes objects or structures fixed to the building and some things within the curtilage of the building.  Generally speaking it will therefore be clear when such a proposal needs consent.

4.8 However, determining whether one is carrying out alterations or extensions which affect the character of the building as a building of special architectural or historic interest, can only be regarded as a nightmare.  The character and/or historic and/or architectural significance of the building may not be entirely clear or agreed.  The need therefore for Listed Building Consent must inevitably be in part at least a subjective judgement.  Frequently owners will not themselves have sufficient expertise or knowledge to determine for themselves what requires consent.  Practice clearly shows that many owners underestimate the need to obtain Listed Building Consent.  Even experts can disagree on occasions.

4.9 Even though no exhaustive list of the changes which would require consent can be compiled it is worthwhile making some general observations and dispel at least one common myth.  Firstly the legislation applies to both the interior and the exterior of the property.  Frequently, in practice, I have known some owners to alter the interior of a building by, for example, removing partitions and sandblasting beams and the like, genuinely having no idea that Listed Building Consent is required and believing that the listing applies to the exterior of the building only.  Secondly, a like for like repair or replacement will perhaps not require consent but perhaps somewhat ironically the removal, for example, of an unsympathetic window with one more in keeping with the property usually requires consent.  The Secretary of State give some very useful guidance on this subject in Annex C of Planning Guidance Policy Note No 15 – Planning and the Historic Environment but unfortunately its existence is known probably to professionals only who , hopefully, would not in any event fall foul of the law!

4.10 Minor matters such as the exterior painting of a property and the installation of burglar alarm boxes can affect the character of the building as a building of special architectural or historic interest and requires consent. 

4.11 Apart from the need to obtain consent it is also important to recognise that in determining an application for Listed Building Consent a Local Planning Authority must have regard to the desirability of preserving the building or its setting or any features of special architectural or historic interest which it possess.  It may well be therefore that the unsympathetic owner cannot necessarily adapt his property to his own individual whims.

4.12 Thus, in conclusion, in many instances an owner of a listed building will need consent to carry out works both under the Town and Country Planning Act 1990 and the Planning (Listed Buildings and Conservation Areas) Act 1990.  Two separate and distinct applications will be needed but can we ensure that the appropriate applications will be made and unsympathetic changes do not occur which damage the overall integrity of a particular building.  I am aware of Local Authorities that provide advice leaflets but are these adequately distributed and who is to blame for poor circulation.  There are different criteria which must be taken into account in the consideration of the two applications. 

5 UNAUTHORISED CHANGES

5.1
A change would be unauthorised if either planning permission was required under the Town and Country Planning Act 1990 or if Listed Building Consent was required pursuant to the Planning (Listed Buildings and Conservation Areas) Act 1990.  However the failure to obtain planning permission prior to the commencement of development can only result, initially, in enforcement action, whereas the failure to obtain Listed Building Consent can result in both enforcement action and immediate criminal proceedings. 

5.2  Under the Town and Country Planning Act 1990 a Enforcement Notice can of course be served whenever it appears to the local planning authority that there has been a breach of planning control, i.e. the failure to obtain planning permission for development.  The notice can require various works etc to be carried out or other conditions to be met to remedy the breach.  This I recognise is stating the obvious to you as Planning Officers but I mention it because I believe the lack of permitted development rights in respect of listed buildings is often overlooked and a straightforward enforcement notice may be an appropriate way to remedy a breach.

5.3   With regard to listed buildings, where it appears to the local planning authority that works have or are being executed for which Listed Building  Consent ought to have been obtained or, alternatively a condition attached to a Listed Building Consent has been broken, then the authority may serve what is known as a Listed Building Enforcement Notice on the  owner of the building.  This notice must specify the steps required by the owner to either restore the building or, where this is not practicable, to take such further works as may be appropriate to alleviate the effects of the works or take steps to comply with the condition attached to a Listed Building Consent.

5.4 A person aggrieved by the local planning authority’s decision to serve such a notice likewise has a right of appeal to the Secretary of State.  Again, as with planning enforcement notices there are various grounds of appeal including, in particular, that the building is not of special architectural or historic interest.    Failure to comply with the terms of a Listed Buildings Enforcement Notice is a criminal offence.

5.5 Whereas there are time limits with which planning enforcement notices have to be served, there are no time limits on the service of a Listed Buildings Enforcement Notice.  A Listed Buildings Enforcement Notice can be served by the local planning authority at any time.  This causes a worrying problem to intended purchasers of listed buildings.  They could be obliged to take steps to remedy works carried out by their vendor.  It therefore follows that an intending purchaser and/or his solicitors would be well advised to ask the vendor whether they are aware of any works which had been carried out to the property which required consent.   I also find in practice a number of purchaser solicitors are now asking the local authority to inspect the property and confirm they are not proposing to take any action for any possible breaches.  Is this an opportunity ladies and gentleman to charge a fee!

5.6 Finally whilst an Enforcement Notice of either type becomes effective after a specified number of days after service or after the determination of an Appeal, if there is a likelihood of further unauthorised work being undertaken then a local planning authority can apply to either the High Court or the County Court for an Injunction.   This is an immediate remedy which I have found to be effective in certain cases.

6 CRIMINAL LIABILITY

6.3  It has already been noted that failure to comply with either a planning  Enforcement Notice or a Listed Buildings Enforcement Notice after they become effective is a criminal offence but in both cases it is a defence to show that the person charged did everything he could be expected to do to secure that the Notice was complied with.  Further, if the person charged was not served with a copy of the notice it is a defence in respect of Planning Enforcement Notices to show that the authority failed to register it as a Local Land Charge and in respect of Listed Buildings Enforcement Notices, not only was it not served, but did not know of its existence either.

6.4 Both offences are tried in either the Magistrates Court or the Crown Court.  The former may impose a maximum fine of £20,000.  There is no limit in the Crown Court.  Further, there are no time limits in which proceedings must be commenced.

6.5 In addition to the above, an owner could also be prosecuted for:

(i) carrying out works which required Listed Buildings Consent without obtaining consent beforehand.

(ii) Breaking a condition attached to a Listed Building Consent; or

(iii) Intentionally causing damage to a listed building

6.6 Again, the offences detailed in (I) and (ii) above are what is know as offences of strict liability and accordingly knowledge is prima facie irrelevant.  It is generally said there are five questions for the court to answer in a prosecution, namely:-

(i) was the building a listed building?

(ii) If so, were the works specified in the charges executed for its alteration

(iii) If so, did the Defendant cause the work specified to be executed

(iv) If so, were such works executed in such a manner which affected the characteristics of the building as a building of special architectural or historic interest

(v) If so, were such works authorised

I will return to one or two points on this in a moment.

6.5
However, I would equally draw to attention that it is a defence to any proceedings to prove that the works were urgently necessary and no more than the minimum required in the interests of safety or health or for the preservation of the building, which it was not practicable to secure by temporary or repair works and that notice had been given to the Local Planning Authority beforehand.

6.6
I therefore return to proving the charge as such and would like to emphasise that the evidence produced by the prosecution should be aimed at the five questions to which I have just made evidence.  There is therefore no need to deduce evidence about the Defendant’s state of knowledge of the building i.e. the extent to which he knew that it may or may not have been listed.  Indeed to do so could render the conviction unsafe on the grounds that such evidence is irrelevant and detrimental to the Defendant.  Equally I would say that it is highly relevant to penalty and I do not know what the general practice is but my practice over the last few years has been to ensure that I prosecute on a narrow basis but then if a person is then found guilty to try and further address the court.  I would be interested to know what anyone else has been able to achieve.

6.7
A further point of difficulty with regard to prosecution is demonstrating that the works executed affected the characteristics of the building as a building of special architectural or historic interest.  What is the position is unsuitable works have been carried out but the property was already damaged.  For example, if someone changes inappropriate windows for inappropriate windows, is that an offence.  I leave the question open but merely say that it is here that the notes taken when the property was first listed or any evidence gathered over the years can be very valuable.

6.8 It is clear nevertheless that Parliament has shown that it regards these offences as serious by giving the Courts ample powers to deal with offenders.  The maximum fine in the Magistrates Court is £20,000.  However in the Crown Court an offender may be given an unlimited fine and/or be sent to prison for a maximum of two years.  Once again there is no time limit in which offences have to be brought before the Court.  The owner accordingly is never safe from prosecution.  Further, the person who carries out the offending works, usually the builder, is also criminally liable.

6.9
The third offence of intentionally causing damage to a listed building is a lesser offence if one looks at the level of fine.  Such offences can only be tried in the Magistrates Court and the maximum fine is £2,000, although there is power to impose a daily penalty if reasonable steps are not taken to prevent damage or further damage following conviction.  Whilst the penalty may be less, it is probably an easier offence for the local planning authority to prove.  They need only prove two key elements, namely that damage was caused and that the damage was intentionally caused as opposed to being accidental or reckless.  Proceedings would need to be brought within six months of the commission of the offence.  Are such proceedings ever taken.

7
COMPENSATION AND OTHER FINANCIAL ASPECTS

(A) COMPENSATION

7.1
A local authority may become liable to pay compensation in the following situations, namely:

(i) following the service of a Building Preservation Notice when the building has not subsequently been listed;

(ii) in the event of the revocation or modification of a Listed Building Consent;

(iii) on the confirmation of a Compulsory Purchase Order; or

(iv) following the successful service of a Listed Buildings Purchase Notice

7.1 With regard to a claim following the service of a Buildings Preservation Notice, compensation is in respect of any loss of damage directly attributable to the effect of the Notice including any sums payable by the owner or any interested person for breach of control.  The reality therefore is that compensation may be minimal unless, at the time of service, a substantial building contract has been let and damages are payable to the contractor.

7.2   In regard to a revocation or modification of a Listed Buildings Consent, any abortive expenditure or loss or damage directly attributable to the revocation or modification is recoverable.

7.3 So for as compulsory purchase is concerned, the owner becomes entitled to receive the market value for this building on the assumption that consent would be forthcoming to carry out any alterations or improvement but not to demolish the building or to re-develop the site.  The owner is not penalised for any lack of repair of the building so long as he has not deliberately allowed the building to fall into disrepair.

7.4 If an owner has allowed a building to deliberately fall into disrepair to justify its demolition and the redevelopment of the site and this has been noted and the appropriate Order made at the time of the confirmation of the Compulsory Purchase Order, then compensation is reduced and is based on the assumption that planning permission would not be forthcoming for any development or redevelopment necessary for restoring the building and maintaining it in a proper state of repair.  An irresponsible owner may therefore find himself getting very little by way of compensation in such situations.  Indeed it could be nil on the basis that the costs of renovations will exceed the value of the refurbished building.

7.5 Listed Building Purchase Notices have not been mentioned previously and indeed are rarely used.  An owner of a listed building can essentially serve such a Notice on the local planning authority if the building has become incapable of reasonable beneficial use.  It is a pre-requisite that Listed Building Consent has been refused or granted subject to conditions.  If such a notice is accepted compensation is then assessed on the same basis as if the land had been acquired compulsory.  There is no provision for minimum compensation in the event of deliberate dereliction.

(B)
GRANTS

7.6 A local authority has the power to contribute towards the expenses incurred or to be incurred in the repair of maintenance of a listed building within their District.  Assistance can be by way of grant aid or by loan.  Further provision can be made for grants to be repaid if the property is sold within three years of the making of the grant.

7.7 The above all seems highly desirable and encouraging but in days of financial restrictions few authorities, it appears, allocate money for this purpose.  Generally therefore the owner must meet the cost of repairs himself.

7.8 It may be however that for buildings of outstanding historical architectural interest assistance may be available via English Heritage.

(C)
VALUE ADDED TAX

7.9 The supply of any services (eg labour but not professional fees) in the course of an “approved alteration” of a listed building is zero rated for VAT purposes.  an approved alteration is essentially any works requiring Listed Building Consent.  However care is needed because Customs and Excise are now clearly aware that authorities will on occasions grant Listed Building Consent for works which do not strictly need consent.  This usually happens where the owner of a building applies to the authority for consent to carry out a multitude of works and includes both works which require consent and those which do not.

7.10 Further, this exemption does not apply to any separate building within the  curtilage of a listed building even though Listed Building Consent may  have been necessary in the first instance.  For example, VAT would be payable on a separate swimming pool but equally it would appear that if that swimming pool is connected to the listed building by say a covered walkway, then it is not a separate building and VAT accordingly is not payable.

7.11 Similarly the supply of building materials by the person, usually of course the builder, who is also supplying the building services are also zero rated for VAT.  Buildings materials though purchased by the DIY enthusiast are not zero rated but subject to VAT at the standard rate.  It therefore follows that the owner of a listed building who employs a builder to carry out works for which he has already obtained Listed Building Consent has a slight or potential financial advantage over the owner of a non listed building.

8 CONCLUSIONS

8.1 The title to this paper posed a question, namely “Is Ownership of a Listed Building a Potential Liability?”.  Clearly the additional control available to local planning authorities could result in significant local authority involvement in the building.  This may be seen as a hindrance by some or even harassment.

8.2 However the control in reality only preserves the building and the justification for that is accepted.  The difficulty in knowing whether Listed Building Consent is required must be a cause for concern and a genuine error could result in a criminal conviction.

8.3  However I believe the paper demonstrates is that there is no cause for undue concern for those who have a broad understanding of the listed buildings legislation, are prepared to accept it and where appropriate, seek advice.

8.4    I therefore see no major dangers to the responsible homeowner.
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