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My Talk

I am going to be talking about some of the issues which arise out of criminal proceedings in relation to breaches of enforcement notices. Apologies if I blind you with too much law or indeed if you are experts already but I hope I am able to find a middle ground.

It should not be forgotten that enforcement action is a discretionary power.

Central Government guidance is set out in Planning Policy Guidance Note No. 18 and Circular 10/97. In summary, the advice from government is as follows:

    * the decisive issue for the Council should be whether the breach of control would unacceptably affect amenity or the existing use of land and buildings which merit protection in the public interest;

    * enforcement action should always be commensurate with the breach of planning control to which it relates;

    * negotiations should not be allowed to hamper or delay whatever formal enforcement action may be required to make the development acceptable on planning grounds, or to compel it to stop;

    * enforcement action should not be taken solely to 'regularise' development which is acceptable on its planning merits but for which permission has not been sought;

* if a breach of control is causing serious harm to public amenity, the Council should normally take vigorous action.

Many courses of formal action are dependant upon how long the use or development has been carried out.

In the case of breaches arising as a result of building operations, or the use of a building as a single dwelling house, an enforcement notice cannot be served after 4 years from the commencement of the breach.

Under Planning legislation, all cases other than those subject to the 4 year rule set out above are subject to a time limit of 10 years beginning with the date of the breach. After that time, no enforcement action can be taken and the use may have become lawful. Indeed, in those circumstances, the owner/occupier can apply for a Certificate of Lawfulness which has to be considered on the 'balance of probability'.

However, there are no time limits for taking enforcement action against breaches of listed building control. Further government advice on enforcing listed building control is set out in Planning Policy Guidance Note No. 15.

NB the defendant cannot argue lawful use in breach proceedings; he should argue them in appealing the original enforcement notice

In breach proceedings, the local authority need not prove that the enforcement notice was valid or within its powers.

The Court will look at simply whether the on its face complies with the requirements of the Act and has not been quashed on appeal or by judicial review.

Anyone here from Wokingham DC?

Regina –v- Adaway TLR 22.11.04

Court of Appeal, reported Nov 3.

Court had power to stay proceedings for an abuse of power where a local authority failed to comply with its own criteria for prosecution for offences under the Trade Descriptions Act 1984. Wokingham BC had a policy compliant with CPS Code of Conduct in that there was an evidential sufficiency test and public interest test.

If Court not satisfied that case ought to have been brought can stay or refuse costs.

[now commentary JP magazine, 27 November 2004]

Last month, I had to give evidence before the jury and boy was it tough. My experience as a witness was strange and I should have known better as an advocate and sitting on the tribunal….

Key Point : The advocate wants the answer to the question he has asked. You want to give the answer you want, even if the question is slightly different!

Courts are increasingly interested in ‘the best evidence’ (a new buzz word) 

 ……

LISTEN TO THE QUESTION YOU ARE ASKED AND ANSWER THAT QUESTION ONLY.

The Gathering of Evidence

1. MAKE GOOD NOTES UP FRONT, YOU MAY NEED THEM LATER.

2. MAKE SURE YOU KNOW WHAT YOU NEED TO PROVE AND WHY YOU ARE THERE. 

3. IDENTIFY WHAT THE LIKELY ISSUES ARE GOING TO BE.
Police and Criminal Evidence Act 1984 & Cautions

Under the Police and Criminal Evidence Act 1984 the Home Secretary has issued a code of practice in connection with, among other things, the questioning of people by police officers. You should be aware that the code is not just for the use of police officers. 

Section 67(9) of the 1984 Act makes clear that people other than police officers who are responsible for investigating offences or charging offenders must have regard to the code. The code sets out when it is necessary to caution people suspected of committing an offence, and how a caution should be given. 

Code C Paragraph 10


When there are grounds to suspect that a person has committed an offence, you must

caution them before any questions about it are put to them to ensure that the answers

or any failure to answer are admissible in evidence in a prosecution. 

If you put further questions to a person at a later time you must caution again.
“Grounds for suspicion” are more than vague unsubstantiated feelings or a hunch;

they require some basis, but this can be less than evidence supportive of a prima facie 

case. 


A caution is not necessary when you are asking questions for other purposes, for 

example, solely to establish someone's identity or their ownership of a certain vehicle.

You should remember, however, that what starts out as exploratory questioning may,

as a result of the answer given to preliminary questions, become questioning about a

person’s involvement or suspected involvement in a criminal offence. You must then

immediately caution and comply with the other relevant provisions of Code C. 

The caution must be in the following terms:
"You do not have to say anything. But it may harm your defence if you do not mention when questioned something which you later rely on in court. Anything you do say may be given in evidence."

You should be prepared to explain what the caution means if the suspect is unclear. 

At the same time as the caution you should say that the person is not under arrest or 

obliged to remain and may obtain legal advice.

Use of Interviews

Whilst no power of arrest, an interview can be useful to secure admission. Interview

ought to take place on tape, normally back in the local authority.

Need to advise

1. not under arrest

2. right to seek legal advice and have solicitor attend.
Section 9 Statements

All witness statements must be taken in this format. Once served and not objected to by the defence within 7 days, it may be relied upon at trial without calling the maker of the statement.

Normally, you should only rely on statements under Section 9 of the Act in simple, straightforward cases, unless the evidence is of a formal nature and/or is unlikely to be disputed.

You should be realistic and should not use the provisions of Section 9 of the Act without warning the witness to attend, where the evidence is unlikely to be accepted.

I would certainly be serving the enforcement notice and service of the notice by way of a statement under Section 9 and the course of any PCEA interview.

Section 10 Admissions

In planning enforcement prosecutions, only the officer who inspects on site ought ever attend the trial. It is unlikely that any other evidence is likely to be in dispute.

Section 10 of the Act provides for proof by formal admission in criminal trials. Unlike a statement admitted under Section 9 of the Act, an admission under Section 10 of the Act, is conclusive evidence. An admission under Section 10 of the Act made before the proceedings must be in writing; if it is made orally during the proceedings it must be written down in accordance with Rule 71 Magistrates Courts Rules 1981.
The Giving of Evidence

1. Read your statement before going into court

2. Know what you are going to say from the witness box

3. Have your witness statement with you when you enter the witness box.

Courts Act 2003

New Provisions on Hearsay

It is difficult to make any general statement about the law of hearsay which is entirely accurate (Lord Reid, Myers v DPP 1963)

Classic definition

``any assertion other than one made by a person while giving oral evidence in the proceedings is inadmissible .``

AND

‘the object of the evidence is to establish the truth of what is contained in the statement. It is not hearsay… when it is proposed to establish by the evidence, not the truth of the statement, but the fact that it was made.’

Eg

1. In a case on an unlicensed street vendor, the chap in the ice cream van said ``Mr X is the governor``

That was not evidence that Mr X was in fact the governor but would have been sufficient for him to be visited in order to try to secure an admission.

2. In a case where X was alleged to be DJ Slimzee and managing a pirate radio station, text messages written by others and sent to his mobile phone suggesting that the receiver of messages was called DJ Slimzee and was involved in the management of a radio station were inadmissible.

This second example shows how statements in documents can be hearsay dependent on why you want to use them …….

The reality is that the law has created all sorts of exceptions to the general rule so now the new Act is going to put into one statute what all those exceptions are to make it easier !!!!

New Rules on Hearsay

The new Act puts all hearsay under one Act. It doesn’t profoundly change the law except 

Hearsay is now generally automatically admissible if it used to be admissible under one of the exceptions and 

There is a new power of the court to admit hearsay where:

‘the Court is satisfied that it is in the interests of justice to admit the evidence.’

Question: What are the bits you might need to know as potential witnesses?

General Rules

1. You are not allowed to repeat in court what someone else has told you if you are suggesting that what you were told was true.

2. Unless a document amounts to an admission or confession made by the defendant or is say a response to a statutory notice where he is obliged to reply, anything written in a document may well be hearsay and inadmissible if you are trying to suggests its contents are true.

Business and other documents

        (1) In criminal proceedings a statement contained in a document is admissible as evidence of any matter stated if-

(a) oral evidence given in the proceedings would be admissible as evidence of that matter,

(b) the requirements of subsection (2) are satisfied, and

(c) the requirements of subsection (5) are satisfied, in a case where subsection (4) requires them to be.

      (2) The requirements of this subsection are satisfied if-

(a) the document or the part containing the statement was created or received by a person in the course of a trade, business, profession or other occupation, or as the holder of a paid or unpaid office,

(b) the person who supplied the information contained in the statement (the relevant person) had or may reasonably be supposed to have had personal knowledge of the matters dealt with, and

(c) each person (if any) through whom the information was supplied from the relevant person to the person mentioned in paragraph (a) received the information in the course of a trade, business, profession or other occupation, or as the holder of a paid or unpaid office.

      (3) The persons mentioned in paragraphs (a) and (b) of subsection (2) may be the same person.

        (4) The additional requirements of subsection (5) must be satisfied if the statement-

(a) was prepared for the purposes of pending or contemplated criminal proceedings, or for a criminal investigation, but

(b) was not obtained pursuant to a request under section 7 of the Crime (International Co-operation) Act 2003 (c. 32) or an order under paragraph 6 of Schedule 13 to the Criminal Justice Act 1988 (c. 33) (which relate to overseas evidence).

      (5) The requirements of this subsection are satisfied if-

(a) any of the five conditions mentioned in section 116(2) is satisfied (absence of relevant person etc), 

116 (2) The conditions are-

(a) that the relevant person is dead;

(b) that the relevant person is unfit to be a witness because of his bodily or mental condition;

(c) that the relevant person is outside the United Kingdom and it is not reasonably practicable to secure his attendance;

(d) that the relevant person cannot be found although such steps as it is reasonably practicable to take to find him have been taken;

(e) that through fear the relevant person does not give (or does not continue to give) oral evidence in the proceedings, either at all or in connection with the subject matter of the statement, and the court gives leave for the statement to be given in evidence.

or

(b) the relevant person cannot reasonably be expected to have any recollection of the matters dealt with in the statement (having regard to the length of time since he supplied the information and all other circumstances).

      (6) A statement is not admissible under this section if the court makes a direction to that effect under subsection (7).

        (7) The court may make a direction under this subsection if satisfied that the statement's reliability as evidence for the purpose for which it is tendered is doubtful in view of-

(a) its contents,

(b) the source of the information contained in it,

(c) the way in which or the circumstances in which the information was supplied or received, or

(d) the way in which or the circumstances in which the document concerned was created or received.

Use of documents to refresh memory : Sec 139 (new rules as of April 2004)

 (1) A person giving oral evidence in criminal proceedings about any matter may, at any stage in the course of doing so, refresh his memory of it from a document made or verified by him at an earlier time if-

(a) he states in his oral evidence that the document records his recollection of the matter at that earlier time, and

(b) his recollection of the matter is likely to have been significantly better at that time than it is at the time of his oral evidence.

he may, at any stage in the course of giving his evidence, refresh his memory of the matter from that transcript.

Law correct as at 27th November 2004

© Tanweer Ikram

� The local authority's street enforcement officer's cautions to C and Z for alleged street trading without a licence should have been issued as soon as the offence had been suspected, in accordance with the Police and Criminal Evidence Act 1984 Codes of Practice Code C, rather than after the officers had questioned C and Z.  Westminster City Council v Cinquemani


(QBD (Admin)) Queen's Bench Division (Administrative Court) 7 February 2002





� R v South East Wiltshire Magistrates, Ex Parte Beale (2002), DC (Rose LJ, Fulford J) 11/12/2002








