SEOG meeting:  28.11.08

PLANNING INJUNCTIONS – AN ENFORCEMENT OFFICERS’ GUIDE

1. Planning injunctions are but one weapon in the armoury of the planning “enforcer”.  Along with (conventional) enforcement notices, stop notices, criminal prosecutions and “direct action”, they form part of a suite of powers.  They are, however, a “big gun”:  breach of an injunction is dealt with a as contempt of court and as a result is punishable by imprisonment.

2. Any injunction proceedings will involve lawyers (probably on both sides).  The role of the enforcement officer is to give the lawyer the “bullets to fire”.

The Legal Issues

3. s187B(1) provides:  

Where a local planning authority consider it necessary or expedient for any actual or apprehended breach of planning control to be restrained by injunction, they may apply to the court for an injunction, whether or not they have exercised or are proposing to exercise any of their other powers under this Part.

4. The leading case is South Bucks DC v Porter [2003] UKHL 26; [2003] 2 WLR 1547.  The court will have regard to the following legal issues when deciding whether or not to grant an injunction:

a. Although s187B provides that LPA may apply for an injunction where it considers it “necessary or expedient” the court is not bound to take the same view as the LPA.  Nor is the court confined to “reviewing” the reasonableness of the view reached by the LPA.  The court is entitled to look at matters afresh.

b. However: 

(1) The court must exercise its jurisdiction with due regard to the purpose for which it was conferred by parliament, namely to restrain breaches of planning control.  Flagrant and prolonged defiance by a defendant of the relevant planning controls and procedures may weigh heavily in favour of granting an injunction.

(2) Where it appears that a breach or apprehended breach of planning control will continue or occur unless and until effectively restrained by law and that nothing short of an injunction would provide effective restraint, that points strongly towards the grant of an injunction.
(3) Issues of planning policy and judgment are matters for the local planning authorities and the secretary of state on appeal, but the court is not precluded from entertaining issues not related to planning policy or judgment. 
(4) The court is entitled to consider the possibility that a pending or prospective application for planning permission might succeed.
(5) The court must accord respect to the balance which the planning authority had struck between public and private interests. If it appears that the local planning authority has fully considered the issues of hardship and nonetheless resolved that it was necessary or expedient to seek an injunction, that would ordinarily weigh heavily in favour of granting the injunction.
c. It was for the court to decide whether the remedy sought was just and proportionate in all the circumstances. The court also had to consider whether the relief was proportionate in the Convention sense. The task was essentially the same under domestic law and under the Convention.
d. In deciding whether it is just and proportionate the court will have in mind:

(1) The court will not generally make an order which it would not be prepared to enforce if it was breached.

(2) Whether the order would impose an excessive burden on the defendant.

(3) That any breach of the criminal law (eg breach of an extant enforcement notice) permits and even requires an approach to the proportionality of effective steps to procure compliance with the criminal law, which puts rather more weight on compliance with the criminal law than would be the case if the breach of planning control consisted of an unlawful failure to obtain planning permission

(4) The view of the planning merits that the Secretary of State might reach on appeal (or is likely to reach) may be different from the view adopted by the LPA.

e. Finally, if an injunction is to be granted, should it be granted “forthwith”, after a specified period (effectively time for compliance) or suspended pending the outcome of “events”.

The Issues for the Enforcement Officer

5. The legal officers will, unsurprisingly, need the planning department to produce a witness statements dealing with all the legal issues.  This may involve development control or even forward planners as well as enforcement officers.

6. S187B requires the LPA to explain why it is “expedient” to seek an injunction. S73A of the Act empowers LPAs to grant retrospective planning permission.  It therefore goes without saying that if a LPA thought that it would grant planning permission it could not possibly be expedient to seek an injunction.  Therefore, in its assessment of expediency, consideration must be given as to whether a grant of planning permission would be likely.  In addition Porter makes it clear that regard must be had as to whether an appeal against the refusal of planning permission might succeed.

7. It would not be reasonable for an LPA to adopt / operate a policy in which it sought to prevent by injunction all development of land without a grant of planning permission being issued first.  However keen local people and / or their elected representatives might be on such a policy, it would be unlawful.
8. The evidence that a breach of planning control is apprehended may, in principle, be “physical” (in that preparatory works are / appear to be underway), or may be based on “information received”.
9. The witness statement(s) in any application therefore needs to set out:

a. Details of the author and that he is duly authorised to make the witness statement in support of the application.  Confirmation that the deponent understands the need to draw all relevant matters to the attention of the court.

b. Conformation as to who made the decision to seek the injunction (committee or individual) and that power to do so was lawfully delegated.

c. A description of the land.  Where it is (a written description and reference to a line drawn on a plan), what its current lawful use is, whether any planning / environmental designations apply to it.  Other factual matters such as the access to it and traffic conditions / speeds.

d. The neighbouring land uses and any particular “sensitivities”.

e. What causes the LPA to believe that there is or is about to be a breach of planning control.

f. The planning history / enforcement history (if any) of the site.

g. What factors / planning policy militate against the grant of planning permission on the site?

h. What factors / planning policy militates in favour of granting a temporary or permanent planning permission on the site?

i. Is it likely that planning permission might be granted on appeal?

j. If planning permission might in principle be acceptable, what matters would need to be dealt with by conditions precedent (ie before the development of the site could properly be permitted)?

k. Why, on balance, the LPA reached the view that it is expedient to seek an injunction.

l. Why, if it is being sought, it is necessary to seek an interim injunction without notice.

m. Why the injunction being sought is a proportionate response in all the circumstances.

n. What order is being sought and the justification for each element of the order.

o. Proposals for the service of any injunction order issued without notice.

10. The “format” (or layout) of a witness statement in an injunction application is not the same as for a criminal prosecution.  The Council solicitor will be able to advise, but do not assume that if you are asked for a statement it will be on the standard criminal template / form.

Other issues that crop up

11. In a case when an anticipatory breach of planning control it will often be the case that the identity of the prospective occupiers will not be known; indeed, in some cases the identity of the landowner may not be known.  In South Cambridgeshire DC v Persons Unknown [2004] EWCA Civ 1280  the Court of Appeal upheld an injunction against “persons unknown” preventing the causing or permitting hardcore to be deposited, caravans, mobile homes or other forms of residential accommodation to be stationed, or existing caravans or other mobile homes to be occupied on the specified land. As to service on defendants, the court had in mind to permit service by placing the claim form and injunction in clear plastic envelopes and nailing them to a stake or gatepost, or other prominent location, on each of the sites and a requirement for the council, once a week, to ensure that the application notice was there.

12. The Civil Procedure Rules (“CPR”) allow for the granting of interim remedies (such as injunctions) without notice to the defendants if it appears to the court that there are good reasons for not giving notice (rule 25.3(1)) as long as the evidence in support of the application states the reason why notice has not been given (r25.3(3)).

13. However, when making applications without notice, there is a “high duty” on an applicant to make full, fair and accurate disclosure of material information and to draw the court’s attention “to significant factual, legal and procedural aspects of the case” (Memory Corporation plc v Sidhu [2000] 1 WLR 1443, CA).  This includes identifying the crucial points for and against the application and any potential defence.  There is, in addition, a personal duty on the applicant’s advocate (for which the court may subsequently hold the advocate to account).
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