SYNOPSIS OF PAPER

BY DAVID W G WHIPPS

WHAT CONSTITUTES A BREACH OF PLANNING CONTROL?

1. INTRODUCTION

1.1 Why pose this question?

1.2 The starting point must be Section 171 (A) TCP Act 1990

A breach of planning control constitutes either the carrying out of development without the required planning permission or failing to comply with any condition or limitation subject to which planning permission has been granted.

Thus two distinct limbs.

1.3 What therefore amounts to carrying out a development without the required planning permission?

1.4 Development means the carrying out of building, engineering, mining or other operations in, on, over or under land or the making of any material change and use of any buildings or other land.  Thus again there are two essential limbs, namely operational development or a material change of use.

2.
OPERATIONAL DEVELOPMENT
2.1 What therefore is operational development?

2.2 Section 55 (1A) helps by specifically telling us that building operations including 
(a) demolition of buildings; 
(b) re-building; 
(c) structural alterations and/or additions to buildings; and 
(d) other operations normally undertaken by a person carrying on a business as a builder.

2.3 Equally, Section 55 (2) tells us that certain matters are not operational development, namely the carrying out for the maintenance, improvement or other alteration of any building of works which affect only the interior of the building or do not materially affect the external appearance of the building and demolition of any description of buildings specified in the direction given by the Secretary of State.  

2.4 Moreover, to further complicate matters, building is given an extended meaning in the TCPA 1990.  It is said at S336(1) as including any structure or erection and any part of the building so defined but does not include plant or machinery comprised in a building.

2.5 The complexity of this definition has exercised the minds of the courts on many occasions over the years.  There are numerous reported decisions of assistance.  Perhaps of particular interest are Skerrits of Nottingham Limited v SOS (2000) and Tewkesbury BC v Keeley (2004).
2.6 Leaving building operations, by contrast there is no definition of either engineering or mining operations but as regards engineering operations, remember Fayrewood Fish Farms v SOS.
2.7 Finally, in respect of operational development, it is only a breach of planning control if it is being carried out without the requisite planning permission.  Planning permission may have been expressly granted or may have been deemed to be granted under the GPDO.  An investigation of the planning history and a trawl through the GPDO therefore becomes necessary.

3.     MATERIAL CHANGE OF USE

3.1
What therefore is a material change of use?

3.2 Again, there is no all encompassing definition of material change of use in the Act but the Act does give some specific guidance. 

3.3 It tells us (S55(3)) that the use as two or more separate dwellinghouses of any building previously used as a single dwellinghouse is a material change of use and similarly that the extension of a waste tip, whether in terms of the area involved or the height of the deposits is likely always material.

3.1 Likewise, there are certain specific exclusions, namely:-

(a) Use of land or buildings within the curtilage of a dwellinghouse for a purpose incidental to the enjoyment of that dwellinghouse.

(b) Change of agricultural use.

(c) Change within a class defined by the Use Classes Order.

3.2 Apart from the above, the application of the test or formula to individual cases is left for judgement.  The judgement must inevitably include an element of subjective judgement.  The courts regard it as a matter of fact and degree for the LPA but nevertheless the result of various courts decision, various tools of analysis have been developed.  

3.3 I would venture to suggest that an analysis might be along the following lines, namely:-

(a) What is the primary use of the land?

(b) What is the scope of that use?

(c) What is the extent of any lawful ancillary?

(d) What is the planning unit?

(e) As a consequence of questions (a) to (d) above, what is the status in law of the use?

(f) Is the new use a material change?

4     OTHER POSSIBLE RELEVANT POINTS TO CONSIDER

4.2 How do I interpret a planning permission?

4.3 Has the planning permission been implemented?

4.4 Has the use been lost or abandoned?

5.
BREACH OF CONDITION OR LIMITATION?
5.1 What is meant by limitation?

5.2 How do I interpret a condition?

5.3 Could the condition be ineffective/void?

6.
CONCLUSIONS
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